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Tuesday, December 29, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 707

Truth in Savings

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Interim final rule with request
for comments.

SUMMARY: NCUA is amending part 707
of its regulations to implement certain
statutory changes in the Truth in
Savings Act (TISA). These amendments:
modify the rules governing indoor lobby
signs; eliminate subsequent disclosure
requirements for automatically
renewable term share accounts with
terms of one month or less; repeal
TISA’s civil liability provisions as of
September 30, 2001; and permit
disclosure of an annual percentage yield
(APY) equal to the contract dividend
rate for term share accounts with
maturities greater than one year that do
not compound but require dividend
distributions at least annually.

DATES: This rule is effective December
29, 1998. Comments must be received
on or before March 29, 1999.
ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You may fax comments to
(703) 518-6319. Please send comments
by one method only.

FOR FURTHER INFORMATION CONTACT:
Frank S. Kressman, Staff Attorney,
Division of Operations, Office of
General Counsel, at the above address or
telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

Background

Part 707 of NCUA'’s regulations
implements TISA. 12 CFR part 707. The
purpose of part 707 and TISA is to assist

members in making meaningful
comparisons among share accounts
offered by credit unions. Part 707
requires disclosure of fees, dividend
rates, APY, and other terms concerning
share accounts to members at account
opening or whenever a member requests
this information. Fees and other
information also must be provided on
any periodic statement credit unions
send to their members. TISA requires
NCUA to promulgate regulations
substantially similar to those
promulgated by the Board of Governors
of the Federal Reserve System (Federal
Reserve). 12 U.S.C. 4311(b). In doing so,
NCUA is to take into account the unique
nature of credit unions and the
limitations under which they may pay
dividends on member accounts.

The Federal Reserve has issued final
rules to implement certain statutory
changes in TISA. One of these rules:
expands an exemption from certain
advertising provisions for signs on the
interior of a depository institution;
eliminates the requirement that
depository institutions provide
disclosures in advance of maturity for
automatically renewable (rollover)
accounts with a term of one month or
less; and repeals TISA’s civil liability
provisions, effective September 30,
2001. 63 FR 52105 (September 29,
1998). The Federal Reserve also has
promulgated a final rule that permits
depository institutions to disclose an
APY equal to the contract interest rate
for time accounts with maturities greater
than one year that do not compound but
require interest distributions at least
annually. 63 FR 40635 (July 30, 1998).
NCUA is issuing final rules that are
substantially similar to the above rules
issued by the Federal Reserve.

Interim Final Rule

The NCUA Board is issuing these
rules as interim final rules because there
is a strong public interest in having in
place consumer oriented rules that are
consistent with those recently
promulgated by the Federal Reserve.
Additionally, as discussed above, NCUA
is required to issue rules substantively
similar to those of the Federal Reserve
shortly after the Federal Reserve issues
its final rules. Accordingly, for good
cause, the Board finds that, pursuant to
5 U.S.C. 553(b)(3)(B), notice and public
procedures are impracticable,
unnecessary, and contrary to the public

interest; and, pursuantto 5 U.S.C.
553(d)(3), the rules shall be effective
immediately and without 30 days
advance notice of publication. Although
the rules are being issued as interim
final rules and are effective
immediately, the NCUA Board
encourages interested parties to submit
comments.

Section by Section Analysis

Section 707.4 Account Disclosures

A brief statement has been added to
the account disclosure requirements of
§707.4(b)(6)(iii) for credit unions stating
an APY equal to the contract dividend
rate for noncompounding term share
accounts that have a maturity greater
than one year and that require dividend
payouts at least annually. The statement
alerts members to the fact that
dividends cannot remain in the account.
This is intended to assist members in
comparison shopping between accounts
with annual compounding and accounts
that do not compound but require
dividend payouts during the account
term.

Section 707.5 Subsequent Disclosures

Section 266(a)(3) of TISA requires
depository institutions to provide
certain disclosures for rollover accounts
at least 30 days before maturity. The
Federal Reserve has determined that the
purposes of TISA would not be served
by requiring advance disclosures for
rollover accounts with maturities of one
month or less, and has interpreted one
month to include 30 or 31 days. NCUA
takes the same approach in this context,
and does not require disclosures to be
provided in advance of maturity for
these accounts. Credit unions will
continue to provide disclosures when
these accounts are opened. Accordingly,
§707.5(c) and the corresponding
provision in Appendix C-Official Staff
Interpretations, which required
disclosure, are deleted.

Section 707.8 Advertising

This section requires credit unions
that advertise APY's for accounts to
disclose other key account features. It
requires a brief narrative that parallels
the account disclosure statement
required by 8 707.4(b)(6)(iii). If a credit
union states an APY equal to the
contract dividend rate in advertising a
noncompounding multi-year account
that requires dividend payments, the



71574

Federal Register/Vol. 63, No. 249/ Tuesday, December 29, 1998/Rules and Regulations

fact that dividend payouts are
mandatory and that dividends cannot
remain in the account must be stated.
This disclosure is intended to assist
members in comparison shopping
between multi-year accounts that
compound annually and multi-year
accounts that do not compound but
require dividend payouts at least
annually.

Section 263(a) of TISA provides that
a reference to a specific dividend rate,
yield, or rate of earnings in an
advertisement triggers a duty to state
certain additional information,
including the APY. In 1994, Congress
amended section 263(c) of the
advertising rules to provide that, if a
rate is displayed on a sign, including a
rate board, designed to be viewed only
from the interior of the premises, then
the disclosure requirements of section
263 do not apply. A subsequent
statutory amendment to section 263(c)
expands the exemption for signs on the
interior of the premises. Specifically, all
signs inside the premises are exempt
from certain advertising disclosures,
including signs that are intended to be
viewed from outside the premises.
Accordingly, the reference in § 707.8(e)
to signs that face outside the premises
and the corresponding provision in the
Appendix C—Official Staff
Interpretations are amended. Any sign
posted on the outside of the premises
remains covered by the advertising
provisions unless the sign qualifies for
some other exemption, such as the
exemption for electronic media.

The Federal Reserve exempts
advertisements made through broadcast
or electronic media from several of the
mandatory advertising disclosures. The
Federal Reserve has determined that
computer or other advertisements, such
as those posted on the Internet, are not
exempt under the broadcast or
electronic media provision. The
rationale for broadcast and electronic
media exemptions is that these media
have time or space constraints that make
it extremely burdensome to provide the
required disclosures. Advertisements
posted on the Internet generally do not
have the same time and space
constraints. Such advertisements,
therefore, remain subject to the general
advertising rules and must comply with
the requirements of 8§ 707.8(a), (b), (c),
and (d).

Section 707.9 Enforcement and Record
Retention

Section 271 of TISA, which provides
for civil liability for violations of TISA,
has been repealed effective September
30, 2001. This section reflects the
effective date of the repeal.

Appendix A to Part 707—Annual
Percentage Yield Calculation

Paragraph E is added to Appendix A,
Part | to clarify how APYs may be
determined for noncompounding term
share accounts that have a maturity
greater than one year and that pay
dividends at least annually. Two
examples are added, including an
example calculating the APY for a
stepped-rate account.

Appendix B to Part 707—Model Clauses
and Sample Forms

A new model clause is added to
describe the effect of dividend payments
on earnings.

Appendix C to Part 707—Official Staff
Interpretations

Appendix C has been amended in
accordance with the amendments made
to 88707.5 and 707.8 for the reasons
discussed above.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities (primarily those under $1
million in assets). The NCUA has
determined and certifies that this
interim rule will not have a significant
economic impact on a substantial
number of small credit unions.
Accordingly, the NCUA has determined
that a Regulatory Flexibility Analysis is
not required.

Paperwork Reduction Act

This interim rule has no net effect on
the reporting requirements in part 707.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. It states that:
“Federal action limiting the policy-
making discretion of the states should
be taken only where constitutional
authority for the action is clear and
certain, and the national activity is
necessitated by the presence of a
problem of national scope.” This
interim rule will not have a direct effect
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. NCUA has
determined that this interim rule does
not constitute a significant regulatory
action for purposes of the executive
order.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedures Act. 5 U.S.C.
551. The Office of Management and
Budget has reviewed this rule and has
determined that for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996 this is not a major
rule.

List of Subjects in 12 CFR Part 707

Advertising, Consumer protection,
Credit unions, Reporting and
recordkeeping requirements, Truth in
savings.

By the National Credit Union
Administration Board on December 17, 1998.
Becky Baker,

Secretary of the Board.

For the reasons set forth above, 12
CFR part 707 is amended as follows:

PART 707—TRUTH IN SAVINGS

1. The authority citation for part 707
continues to read as follows:

Authority: 12 U.S.C. 4311.

2. Section 707.4 is amended by
adding a sentence at the end of
paragraph (b)(6)(iii) to read as follows:

§707.4 Account disclosures.
* * * * *
b * X X

(6 * * *

(iii) * * * For accounts with a stated
maturity greater than one year that do
not compound dividends on an annual
or more frequent basis, that require
dividend payouts at least annually, and
that disclose an APY determined in
accordance with section E of appendix
A of this part, a statement that
dividends cannot remain on account
and that payout of dividends is

mandatory.
* * * * *
§707.5 [Amended]

3. Section 707.5 is amended by
removing paragraph (c) and
redesignating paragraph (d) as new
paragraph (c).

4. Section 707.8 is amended as
follows:

a. Add a new paragraph (c)(6)(iii) to
read as set forth below; and

b. Revise paragraph (e)(2)(i) to read as
set forth below.

§707.8 Advertising.

* * * * *
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(iii) Required dividend payouts. For
noncompounding term share accounts
with a stated maturity greater than one
year that do not compound dividends
on an annual or more frequent basis,
that require dividend payouts at least
annually, and that disclose an APY
determined in accordance with section
E of appendix A of this part, a statement
that dividends cannot remain on
account and that payout of dividends is
mandatory.

* * * * *

(e) Exemption for certain
advertisements. * * *

(2) Indoors signs. (i) Signs inside the
premises of a credit union (or the
premises of a share or deposit broker)
are not subject to paragraphs (b), (c), (d)
or (e)(1) of this section.

* * * * *

5. Section 707.9 is amended by

revising paragraph (b) to read as follows:

§707.9 Enforcement and record retention.
* * * * *

(b) Civil liability. Section 271 of TISA
(12 U.S.C. 4310) contains the provisions
relating to civil liability for failure to
comply with the requirements of TISA
and this part; Section 271 is repealed
effective September 30, 2001.

* * * * *

6. Appendix A to part 707 is amended
as follows:

a. Revise the third sentence in the
introductory text to Part | to read as set
forth below;

b. Revise the first sentence of the
introductory text to Part I, A. General
Rules to read as set forth below; and

c. A new section E is added to Part |
and reads as set forth below.

Appendix A to Part 707—Annual
Percentage Yield Calculation

* * * * *

Part I. Annual Percentage Yield for Account
Disclosures and Advertising Purposes

* * * Special rules apply to accounts with
tiered and stepped dividend rates, and to
certain term share accounts with a stated
maturity greater than one year.

A. General Rules

Except as provided in Part I. E. of this
appendix, the annual percentage yield shall
be calculated by the formula shown below.

* Kk K

* * * * *

E. Term Share Accounts with a Stated
Maturity Greater than One Year that Pay
Dividends At Least Annually

1. For term share accounts with a stated
maturity greater than one year, that do not
compound dividends on an annual or more

frequent basis, and that require the member
to withdraw dividends at least annually, the
annual percentage yield may be disclosed as
equal to the dividend rate.

Example

If a credit union offers a $1,000 two-year
term share account that does not compound
and that pays out dividends semi-annually
by check or transfer at a 6.00% dividend rate,
the annual percentage yield may be disclosed
as 6.00%.

2. For term share accounts covered by this
paragraph that are also stepped-rate accounts,
the annual percentage yield may be disclosed
as equal to the composite dividend rate.

Example

(1) If a credit union offers a $1,000 three-
year term share account that does not
compound and that pays out dividends
annually by check or transfer at a 5.00%
dividend rate for the first year, 6.00%
dividend rate for the second year, and 7.00%
dividend rate for the third year, the credit
union may compute the composite dividend
rate and APY as follows:

(a) Multiply each dividend rate by the
number of days it will be in effect;

(b) Add these figures together; and

(c) Divide by the total number of days in
the term.

(2) Applied to the example, the products of
the dividend rates and days the rates are in
effect are (5.00%x365 days) 1825,
(6.00%x365 days) 2190, and (7.00%x%365)
2555, respectively. The sum of these
products, 6570, is divided by 1095, the total
number of days in the term. The composite
dividend rate and APY are both 6.00%.

* * * * *

7. Appendix B to part 707 is amended by
adding a new paragraph (I)(v) under B-1
Model Clauses For Account Disclosures and
reads as follows:

Appendix B to Part 707—Model Clauses
and Sample Forms

* * * * *

B-—1 Model Clauses for Account Disclosures
* * * * *

(V) Required dividend distribution.

This account requires the distribution of
dividends and does not allow dividends to
remain in the account.

* * * * *

Appendix C to Part 707 [Amended]

8. Appendix C to part 707 is amended as
follows:

a. Remove paragraph (c)1. under Section
707.5 and redesignate paragraph (d)1. under
Section 707.5 as new paragraph (c)1.

b. Remove paragraph (e)(2)(i)2. under
Section 707.8.

[FR Doc. 98-33944 Filed 12—-28-98; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-NM-288-AD; Amendment
39-10965; AD 98-26-22]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10 Series Airplanes
and KC-10A (Military) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-10 series airplanes
and KC-10A (military) airplanes, that
requires repetitive inspections to detect
cracking of the lower cap of the wing
rear spar, and repair, if necessary. For
certain airplanes, this AD also provides
for an optional terminating modification
for the repetitive inspections. This
amendment is prompted by reports of
fatigue cracks found in the lower cap of
the wing rear spar. The actions specified
by this AD are intended to detect and
correct fatigue cracking of the lower cap
of the wing rear spar, which could result
in reduced structural integrity of the
airplane.

DATES: Effective February 2, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Aircraft
Group, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Dept. C1-L51 (2-60). This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ron
Atmur, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
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California 90712-4137; telephone (562)
627-5224; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-10 Series Airplanes
and KC-10A (military) airplanes was
published in the Federal Register on
March 26, 1998 (63 FR 14654). That
action proposed to require repetitive
inspections to detect cracking of the
lower cap of the wing rear spar, and
repair, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Several commenters support the
proposed rule.

Requests to Reference Latest Service
Bulletins

Several commenters request that the
proposed AD be revised to reference
Revision 01 of McDonnell Douglas Alert
Service Bulletin DC10-57A137, dated
May 26, 1998, and McDonnell Douglas
Service Bulletin DC10-57-138, dated
May 28, 1998.

These commenters state that Revision
01 of McDonnell Douglas Alert Service
Bulletin DC10-57A137 contains new
repair procedures and that McDonnell
Douglas Service Bulletin DC10-57-138
contains an optional preventative
modification. Without incorporation of
this information, the commenters state
that operators would have to seek
approval from the FAA for alternative
methods of compliance, which would
create additional work for operators and
the FAA.

The FAA concurs with the
commenters’ requests to reference the
latest service bulletins. Since issuance
of the notice of proposed rulemaking
(NPRM), the FAA has reviewed and
approved the service bulletins
mentioned by the commenters.

The inspection procedures described
in Revision 01 of McDonnell Douglas
Alert Service Bulletin DC10-57A137 are
identical to those described in the
original version of that alert service
bulletin (which was referenced in the
proposed AD as the appropriate source
of service information for
accomplishment of the eddy current
surface inspection). However, Revision
01 revises the original cracking
conditions and adds new procedures for
specific repairs. The FAA finds that
accomplishment of these new repair
procedures will maintain an adequate
level of safety. Therefore, in lieu of
accomplishing the required repair in

accordance with a method approved by
the FAA, operators can elect to
accomplish the new subject repair. The
FAA has revised paragraph (b) of the
final rule accordingly.

McDonnell Douglas Service Bulletin
DC10-57-138 describes procedures for a
preventative modification that would
eliminate the need for certain repetitive
inspections described in McDonnell
Douglas Alert Service Bulletin DC10-
57A137. The preventative modification
involves the following:

1. Removing affected taper-lok
fasteners;

2. Reaming holes to remove taper;

3. Cold working affected holes;

4. Performing an eddy current
inspection using the open hole
technique to detect cracks inside the
holes, and repair, if necessary; and

5. Installing new fasteners.

The FAA finds that the preventative
modification specified in that service
bulletin may be provided as an optional
terminating action for certain repetitive
inspection requirements of the final
rule. The FAA is not mandating the
preventative modification of the rear
spar lower cap for several reasons:

1. Accessing the taper-lok fasteners of
the lower cap of the wing rear spar for
inspection is easily accomplished.

2. The cracking of the spar emanating
from the fastener holes is easily
detectable by means of an eddy current
surface inspection.

3. The failure of a fastener may
adversely affect the structural integrity
of the airplane; however, the eddy
current surface inspections will
preclude the occurrence of multiple
failed fasteners, which could result in a
catastrophic failure.

Therefore, for certain airplanes, the
FAA has added a new paragraph (c) to
the final rule to provide for this option,
and has revised the cost impact
information accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 283 Model
DC-10 Series Airplanes and KC-10A
(military) airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 201 airplanes of U.S.
registry will be affected by this AD, that

it will take approximately 8 work hours
per airplane to accomplish the required
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$96,480, or $480 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Should an operator elect to
accomplish the optional terminating
action rather than continue the
repetitive inspections, it would take
approximately 15 (for Group 1
airplanes) or 6 (for Group 2 airplanes)
work hours per airplane to accomplish
the modification, at an average labor
rate of $60 per work hour. Required
parts will cost approximately $3,546 per
airplane (for Group 1 airplanes) and
$2,145 per airplane (for Group 2
airplanes). Based on these figures, the
cost impact of this optional terminating
action is estimated to be $4,446 per
airplane (for Group 1 airplanes) and
$2,505 per airplane (for Group 2
airplanes).

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-26-22 McDonnell Douglas: Amendment
39-10965. Docket 97-NM-288—AD.

Applicability: Model DC-10 series
airplanes and KC-10A (military) airplanes, as
listed in McDonnell Douglas Alert Service
Bulletin DC10-57A137, dated July 31, 1997;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the lower cap of the wing rear spar, which
could result in reduced structural integrity of
the airplane, accomplish the following:

(a) Conduct an eddy current surface
inspection to detect cracking of the lower cap
of the wing rear spar, in accordance with the
Accomplishment Instructions of McDonnell
Douglas Alert Service Bulletin DC10—
57A137, dated July 31, 1997, or Revision 01,
dated May 26, 1998; at the later of the times
specified in paragraphs (a)(1) and (a)(2) of
this AD. Thereafter, repeat this inspection at
intervals not to exceed 1,500 landings, except
as provided by paragraph (c) of this AD.

(1) Prior to the accumulation of 7,000 total
landings, or within 18 months after the
effective date of this AD, whichever occurs
later. Or

(2) Within 1,500 landings after the
accomplishment of the inspection of
Principal Structural Elements 57.10.007 and
57.10.008, in accordance with AD 95-23-09,
amendment 39-9429.

(b) If any crack is found during any
inspection required by paragraph (a) of this
AD, accomplish paragraph (b)(1) or (b)(2) of
this AD, as applicable.

(1) Except as provided by paragraph (c) of
this AD, for any crack identified in Condition
2 or Condition 3 of McDonnell Douglas Alert
Service Bulletin DC10-57A137, Revision 01,
dated May 26, 1998: Prior to further flight,
repair in accordance with a method approved
by the Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate; or accomplish the
permanent repair of the spar cap in
accordance with Revision 01 of the alert
service bulletin, and repeat the eddy current
surface inspection required by paragraph (a)
of this AD thereafter at the times specified in
Revision 01 of the alert service bulletin for
that repaired spar cap.

(2) For any crack identified in Condition 4
of McDonnell Douglas Alert Service Bulletin
DC10-57A137, Revision 01, dated May 26,
1998: Accomplish either paragraph (b)(2)(i),
or paragraphs (b)(2)(ii) and (b)(2)(iii) of this
AD

(i) Prior to further flight, repair in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate.

(ii) Prior to further flight, temporarily
repair the spar cap in accordance with
Revision 01 of the alert service bulletin.
Repeat the eddy current surface inspection
required by paragraph (a) of this AD
thereafter at the applicable times specified in
the alert service bulletin for that repaired
spar cap, until accomplishment of paragraph
(b)(3)(iii) of this AD.

(iii) At the applicable time specified in the
alert service bulletin, permanently repair the
crack in accordance with Revision 01 of the
alert service bulletin. Accomplishment of the
permanent repair constitutes terminating
action for the repetitive eddy current surface
inspection requirements of paragraph
(b)(2)(ii) of this AD. Within 10,000 landings
following accomplishment of the permanent
repair, repeat the eddy current surface
inspection required by paragraph (a) of this
AD thereafter at the applicable times
specified in Revision 01 of the alert service
bulletin for that permanently repaired spar
cap.

(c) For airplanes on which no crack
(Condition 1) or any crack that is specified
in Condition 2 of McDonnell Douglas Alert
Service Bulletin DC10-57A137, Revision 01,
dated May 26, 1998, is detected:
Accomplishment of the preventative
modification specified in paragraphs (c)(1),
(©)(2), (©)@A), (c)(4), (c)(5), and (c)(6) of this
AD, in accordance with Revision 01 of the
alert service bulletin, constitutes terminating
action for the repetitive inspection
requirements of paragraph (a) of this AD.

(1) Remove existing sealant as required.

(2) Remove affected taper-lok fasteners.

(3) Ream holes to remove taper.

(4) Cold work affected holes.

(5) Perform an eddy current inspection
using the open hole technique to detect
cracks inside the holes. If any crack is
detected, prior to further flight, repair in
accordance with a method approved by
Manager, Los Angeles ACO.

(6) Install new fasteners.

(d) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) Certain actions shall be done in
accordance with McDonnell Douglas Alert
Service Bulletin DC10-57A137, dated July
31, 1997, or McDonnell Douglas Alert Service
Bulletin DC10-57A137, Revision 01, dated
May 26, 1998. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Aircraft
Group, Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Technical Publications Business
Administration, Dept. C1-L51 (2—60). Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
February 2, 1999.

Issued in Renton, Washington, on
December 17, 1998.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-34095 Filed 12-28-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-309-AD; Amendment
39-10966; AD 98-26-23]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that requires repetitive
detailed visual inspections to detect
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corrosion on the rear spar web of the
wing center section and adjacent
bulkhead fittings at body station 1241;
and corrective action, if necessary. This
amendment is prompted by reports of
corrosion found on the rear spar web
and bulkhead fitting. The actions
specified by this AD are intended to
detect and correct such corrosion,
which could cause cracking of the rear
spar web, and result in a fuel leak and
consequent fire/explosion in the wheel
well of the main landing gear.

DATES: Effective February 2, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2776; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747 series airplanes was
published in the Federal Register on
March 27, 1998 (63 FR 14863). That
action proposed to require repetitive
detailed visual inspections to detect
corrosion on the rear spar web of the
wing center section and adjacent
bulkhead fittings at body station 1241,
and corrective action, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposed Rule
One commenter supports the rule.

Request to Withdraw AD or Combine
with Previous AD

Two commenters state that the
existing corrosion prevention and
control program (CPCP), which is
mandated by AD 90-25-05, amendment
39-6790 (55 FR 49268, November 27,

1990), would provide adequate
repetitive inspection opportunities. One
commenter requests that the proposed
AD be revised to create a ““hybrid’” AD
that comprises both the initial service
bulletin inspections and the follow-on
CPCP inspections. The commenter
states that if a ““hybrid”” AD or a similar
action is not accomplished, this AD
would be redundant to the CPCP AD,
and therefore unnecessary.

The FAA does not concur in the
commenter’s request to revise this AD to
create such a hybrid. Contrary to the
commenter’s belief that the mandated
CPCP already requires discrete
inspections of this area, the FAA has
determined that this is not so. AD 90—
25-05 requires inspections in
accordance with Boeing Document D6—
36022, ““Aging Airplane Corrosion
Prevention and Control Program, Model
747,” Revision A, dated July 28, 1989.
This mandated revision to the document
does not explicitly require discrete
inspections of the affected area. It is true
that later revisions to the document do
contain the subject inspections and that
these revisions have been approved as
alternative methods of compliance to
AD 90-25-05. However, the FAA
emphasizes that these approved
alternative methods of compliance are
optional; it is only the original revision
to the Boeing document that is currently
mandatory. Therefore, the FAA has
determined that the issuance of this
final rule is not redundant to the
requirements of AD 90-25-05.

Request to Withdraw Proposed AD

One commenter, the manufacturer,
opposes the proposed AD and requests
that it be withdrawn. The commenter
states that it does not believe that an
unsafe condition exists. In addition, this
commenter states that such an AD
would be both redundant and
unnecessary. Specifically, the
commenter adduces from its review of
past service history the following
reasons for its comment. Since 1980, the
commenter has received a total of 49
reports of corrosion (on 32 airplanes) at
the affected area. In no case did the
corrosion lead to any fuel leaking at the
rear spar. In only one case was a crack
found (and this crack was initiated at a
fastener hole, not on the web away from
the hole). This crack was found by a
nondestructive test (NDT) inspection,
not by the type of visual inspection
required by the proposed AD. Due to the
low stresses seen by the rear spar web
at this fastener location, the crack
growth at the affected fastener hole is so
slow that the probability of detecting by
visual means a crack that has grown

beyond the fastener cap sealant is
considered to be “‘extremely remote.”

In addition, the commenter notes that
a review of the corrosion data indicated
that previous reports of corrosion
reaching a depth of 0.25 inches were
erroneous. In fact, the maximum depth
of corrosion found at this location was
only 0.20 inches. Furthermore, Boeing
points out that the rear spar web
thickness at this location is 0.40 inches,
which is considerably thicker than the
minimum thickness of 0.123 inches, for
which the Model 747 has been certified.
If one were to subtract from this value
the 0.20 inches of maximum corrosion
damage experienced to date, there
would still be 0.20 inches of web
thickness remaining to provide adequate
fuel leak protection (and also static
strength capability).

The FAA does not agree with the
statement that there is no unsafe
condition and does not concur that this
AD should be withdrawn. While the
FAA does not dispute the data
presented by the commenter, it does not
accept the conclusions that were made.
There are, in general, two safety
concerns that arise whenever corrosion
is found on a piece of structure
(including the rear spar web). First,
there is a concern that a piece of
structure, such as a rear spar web, could
become so corroded that the remaining
intact parent material would no longer
be sufficiently thick to react applied
loads. The FAA accepts the
commenter’s point that so far, none of
the corrosion found to date has been
sufficiently severe to put the static
strength capability of the structure into
doubt.

The second general concern (which is
also the primary concern that the FAA
has in this case) is that corrosion often
leads to crack initiation in the parent
material, and that this crack would
eventually propagate through the entire
thickness of the affected structure.
Furthermore, such cracks are not
usually detectable by visual means
alone (as the crack in its early stages
usually does not extend beyond the
corrosion); instead, the cracks can only
be detected by NDT methods, which, as
the commenter points out, are not
always reliable when corrosion is
present. Furthermore, while it is true
that cracks do propagate slowly when
applied stress levels are low, it is well
known that corrosion can accelerate the
rate at which the crack grows. What all
of this implies is that corrosion on the
rear spar web could easily mask a crack
that is propagating through the parent
material; that such a crack cannot be
reliably detected by visual or NDT
inspections; and finally, that the
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structure could therefore fail before the
crack is detected by any of the
inspection programs that are now in
place. This is the reason why the FAA
concludes that the unsafe condition
does exist.

Request to Revise Applicability of
Proposed AD

Two commenters request that the
proposed AD be revised to exclude
those airplanes that have already
accomplished the required actions. The
FAA does not concur that a change to
the AD is necessary. Operators are
always given credit for work previously
accomplished by means of the phrase in
the compliance section of the AD that
states “‘required as indicated, unless
accomplished previously.” This
statement serves the same purpose as
the requested change.

Request to Reference Later Service
Bulletin Revision

Several commenters request that the
proposed rule be changed to refer to
Revision 2 of Boeing Service Bulletin
747-57-2263, as this revision provides
a better definition of the required
inspections and corrective action than
Revision 1 of the service bulletin does.
(Revision 1 of the service bulletin was
referenced in the proposed AD as the
appropriate source of service
information.)

The FAA concurs partially. Revision
2, which the FAA has reviewed and
approved, does contain a better
definition of the required actions.
Specifically, the new revision to the
service bulletin contains improved
methods for removing corrosion and a
new method for measuring the
remaining spar web thickness. However,
the FAA has determined that Revision
1 of the service bulletin also provides an
acceptable level of safety. Therefore, the
FAA has revised the final rule to
include Revision 2 of the service
bulletin as an additional source of
service information for accomplishing
the actions required by this AD.

Request to Extend Inspection Interval

One commenter requests that the
repetitve inspection intervals specified
in the proposed AD be changed from 2
years to 3 years. The FAA does not
concur with the request. The 2-year
intervals were developed by considering
both the service history of this problem
and the fact that there is a variance in
the rate at which the structure can
corrode (based upon different operation
environments). No change to the final
rule is necessary.

Request for Deferral of Repairs

One commenter requests that the
proposed AD be changed to permit a
two-year deferral for repairing any
corrosion that is found, provided that
repetitive ultrasonic inspections are
performed to detect cracks that might be
present. The FAA does not concur.
Nondestructive inspections do not
reliably detect cracking if active
corrosion is present. Therefore, there
would be no assurance that a corroded
area is not also cracked. No change to
the final rule has been made in this
regard.

Request for Manufacturer Repair
Approvals

One commenter requests that the
proposed AD be revised to allow
operators to contact the manufacturer in
lieu of the FAA for certain repair
approvals. The FAA concurs partially.
Potential repairs to this area are likely
to be complex and have not yet been
defined for all cases. Therefore, the FAA
needs to review such repairs until a
complete method of repair has been
defined and approved. However, the
FAA has delegated such repairs in
accordance with data meeting the type
certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
(DER) who has been authorized by the
FAA to make such findings. The final
rule has been revised to provide for
such repair approval.

Request to Revise Cost Estimates

Two commenters point out that the
cost estimates contained in the
proposed AD are unrealistic. One
commenter asserts that accomplishment
of the required inspections could take as
many as 32 work hours. Also, the
commenters note that the work hours to
remove any corrosion could range from
74 to 320 work hours. One of the
commenters points out that Revision 2
of the Boeing service bulletin contains
more realistic work hour estimates.

The FAA concurs partially. The FAA
agrees with the commenters that the 32-
work hour figure is a more realistic
estimate of the time to accomplish the
required inspections; therefore, this rule
has been changed accordingly. With
respect to the request to change the
work hours for accomplishing corrosion
repair, the FAA does not concur.
Corrosion repair is an *‘on-condition”
action; such actions are not required to
be considered in AD’s because they are
required to be accomplished quite apart
from the AD, in order to maintain the
airplane in an airworthy condition.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 816 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 236 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 32 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$453,120, or $1,920 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-26-23 Boeing: Amendment 39-10966.
Docket 97-NM-309-AD.

Applicability: Model 747 series airplanes,
line positions 1 through 816 inclusive,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct corrosion and
consequent cracking of the rear spar web of
the wing center section and adjacent
bulkhead fittings at body station 1241, which
could result in a fuel leak and consequent
fire/explosion in the wheel well of the main
landing gear, accomplish the following:

(a) Within 18 months after the effective
date of this AD, perform a detailed visual
inspection to detect corrosion of the rear spar
web of the wing center section and adjacent
bulkhead fittings at body station 1241, in
accordance with Boeing Service Bulletin
747-57-2263, Revision 1, dated December
21, 1995, or Revision 2, dated March 26,
1998, including Appendix A. Thereafter,
repeat the inspection at intervals not to
exceed 2 years.

(1) If no corrosion is detected during the
inspection: Prior to further flight, apply
corrosion inhibitor in accordance with the
service bulletin.

(2) If any corrosion is detected during the
inspection, and the corrosion is within the
limits specified by the service bulletin: Prior
to further flight, accomplish the actions
specified in paragraphs (a)(2)(i), (a)(2)(ii), and
(@)()(iii).

(i) Remove the corrosion in accordance
with the service bulletin. And

(ii) Perform a high frequency eddy current
inspection to detect cracking in the area of
removed corrosion in accordance with the
service bulletin. If any crack is detected,
prior to further flight, repair it in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate; or in
accordance with data meeting the type
certificate basis of the airplane approved by
a Boeing Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings. And

(iii) Apply corrosion inhibitor in
accordance with the service bulletin.

(3) If any corrosion is detected during the
inspection, and the corrosion exceeds the
limits specified by the service bulletin: Prior
to further flight, repair the corroded area in
accordance with a method approved by the
Manager, Seattle ACO; or in accordance with
data meeting the type certificate basis of the
airplane approved by a Boeing Company
Designated Engineering Representative who
has been authorized by the Manager, Seattle
ACO, to make such findings.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) Except for the repairs required by
paragraphs (a)(2)(ii) and (a)(3), the actions
shall be done in accordance with Boeing
Service Bulletin 747-57-2263, Revision 1,
dated December 21, 1995; or Boeing Service
Bulletin 747-57-2263, Revision 2, dated
March 26, 1998, including Appendix A,
which contains the following list of effective
pages:

Page No. Iesteelvéﬂgcvn Date shown on
on page page
1-54 .......... 2 | March 26, 1998.
Appendix A
1,2 . 2 | March 26, 1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate 1601 Lind
Avenue, SW., Renton, Washington; or at the

Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective
on February 2, 1999.

Issued in Renton, Washington, on
December 17, 1998.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-34096 Filed 12—-28-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration
15 CFR Part 774

[Docket No. 981215307-8307-01]
RIN 0694-AB83

Expansion of License Exception CIV
Eligibility for ““Microprocessors”
Controlled by ECCN 3A001

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Interim rule with request for
comments.

SUMMARY: The Bureau of Export
Administration (BXA) maintains the
Commerce Control List (CCL), which
identifies those items subject to
Department of Commerce export
licensing requirements. Consistent with
technological changes, this interim rule
adjusts the License Exception CIV
eligibility level for microprocessors
controlled by Export Control
Classification Number (ECCN) 3A001
from a composite theoretical
performance (CTP) of equal to or less
than 500 million theoretical operations
per second (MTOPS) to a CTP of equal
to or less than 1200 MTOPS. License
Exception CIV is available for exports
and reexports to civil end-users for civil
end-uses in Country Group D:1.

BXA will continue to review the
technical levels for microprocessors.

DATES: This rule is effective on January
1, 1999. Comments on this rule must be
received on or before January 30, 1999.

ADDRESSES: Written comments should
be sent to Patricia Muldonian,
Regulatory Policy Division, Bureau of
Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

FOR FURTHER INFORMATION CONTACT:
James Lewis, Director, Office of
Strategic Trade and Foreign Policy
Controls, Bureau of Export
Administration, Telephone: (202) 482—
4196.
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SUPPLEMENTARY INFORMATION: Although
the Export Administration Act (EAA)
expired on August 20, 1994, the
President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994, as extended
by the President’s notices of August 15,
1995 (60 FR 42767), August 14, 1996 (61
FR 42527), August 13, 1997 (62 FR
43629), and August 13, 1998 (63 FR
44121).

Rulemaking Requirements

1. This interim rule has been
determined to be not significant for

purposes of E.O. 12866.
2. Notwithstanding any other

provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act (PRA), unless that
collection of information displays a
currently valid OMB Control Number.
This rule involves a collection of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) This collection has been
approved by the Office of Management
and Budget under control number 0694—

0088. ) o
3. This rule does not contain policies

with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order

12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this interim rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601

et seq. ) are not applicable.
However, because of the importance

of the issues raised by these regulations,
this rule is issued in interim form and
comments will be considered in the
development of final regulations.
Accordingly, the Department
encourages interested persons who wish
to comment to do so at the earliest
possible time to permit the fullest
consideration of their views.

The period for submission of
comments will close on January 30,
1999. The Department will consider all
comments received before the close of
the comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured. The
Department will not accept public
comments accompanied by a request
that a part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the person submitting the comments
and will not consider them in the
development of final regulations. All
public comments on these regulations
will be a matter of public record and
will be available for public inspection
and copying. In the interest of accuracy
and completeness, the Department

requires comments in written form.
Oral comments must be followed by

written memoranda, which will also be
a matter of public record and will be

available for public review and copying.

Communications from agencies of the
United States Government or foreign
governments will not be made available

for public inspection.
The public record concerning these

regulations will be maintained in the
Bureau of Export Administration
Freedom of Information Records
Inspection Facility, Room 4525,
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda
summarizing the substance of oral
communications, may be inspected and
copied in accordance with regulations
published in Part 4 of Title 15 of the
Code of Federal Regulations.
Information about the inspection and
copying of records at the facility may be
obtained from Margaret Cornejo, Bureau
of Export Administration Freedom of
Information Officer, at the above
address or by calling (202) 482-5653.

List of Subjects in 15 CFR part 774

Exports, Foreign Trade.

Accordingly, part 774 of the Export
Administration Regulations (15 CFR
parts 730 through 799) is amended as
follows:

1. The authority citation for part 774
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 720; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
Sec. 201, Pub. L. 104-58, 109 Stat. 557 (30
U.S.C. 185(s)); 30 U.S.C. 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354; 46

U.S.C. app. 466¢; 50 U.S.C. app. 5; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; Notice of August 15, 1995, 3 CFR, 1995
Comp., p. 501; Notice of August 14, 1996, 3
CFR, 1996 Comp., p. 298; Notice of August
13, 1997 (62 FR 43629, August 15, 1997);
Notice of August 13, 1998 (63 FR 44121,
August 17, 1998).

PART 774—AMENDED

Supplement No. 1 To Part 774—
Amended

2. In Supplement No. 1 to part 774
(the Commerce Control List), Category
3—Electronics, Export Control
Classification Number (ECCN) 3A001 is
amended by revising the License
Exceptions section to read as follows:

3A001 Electronic components, as
follows (see List of Items Controlled).
* * * * *

License Exceptions

LVS: N/A for MT
$1500: 3A001.c
$3000: 3A001.b.1, b.2, b.3, .d, .e and .f
$5000: 3A001.3, and .b.4 to b.7
GBS: Yes, except 3A001.a.1.a, b.1, b.3 to b.7,
.cto .f
CIV: Yes, except 3A001.a.1, a.2, a.3.a (for
processors with a CTP greater than 1200
Mtops), a.5, a.6, a.9, a.10, and a.12, .b, .c,
.d, .e, and .f

* * * * *
Dated: December 22, 1998.
R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 98-34344 Filed 12—-28-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

[Docket No. 970728182-8272-02; I.D.
071697A]

RIN 0648-AG16

Magnuson-Stevens Act Provisions;
Financial Disclosure; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: NMFS issues a correction to
the final rule, published in the Federal
Register of November 19, 1998, which
revised the rules of conduct and
financial disclosure provisions
applicable to Council nominees,
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appointees, and voting members. This
correction removes amendatory
language and regulatory text that was
incorrectly included in the final rule.
DATES: Effective February 17, 1999.

FOR FURTHER INFORMATION CONTACT:
Margaret Frailey Hayes, Assistant
General Counsel for Fisheries, NOAA
Office of General Counsel, (301) 713—
2231.

SUPPLEMENTARY INFORMATION: On
November 19, 1998, NMFS published a
final rule, at 63 FR 64182, FR Doc. 98—
30898, to implement the financial
disclosure provisions of the Sustainable
Fisheries Act. The final rule incorrectly
amended the 15 CFR 902.1 (b) by adding
text that was already in existence. This
correction removes that unnecessary
amendment.

Under NOAA Administrative Order
205-11, 7.01, dated December 17, 1990,
the Under secratary for Oceans and
Atmosphere has delegated to the
Assistant Adminstrator for Fisheries,
NOAA, the authority to sign material for
publication in the Federal Register.

Correction

In final rule Magnuson-Stevens Act
Provisions; Financial Disclosure, 1.D.
071697A, published November 19,
1998, correct the following: On page
64185, first column, last paragraph,
remove amendatory instruction 2, and,
in the second column, remove the
amendment to § 902.1(b).

Dated: December 23, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-34448 Filed 12—-28-98; 8:45 am]
BILLING CODE 3510-22-F

FEDERAL TRADE COMMISSION
16 CFR Parts 0, 300, 301, 303, and 460

Miscellaneous Rules

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission Rules of Practice and
certain other Rules are being revised to
reflect certain address changes.
EFFECTIVE DATE: December 29, 1998.
ADDRESSES: Requests for copies of the
Federal Register notice should be sent
to the Consumer Response Center, Room
130, Federal Trade Commission, 600
Pennsylvania Avenue, NW, Washington,
DC 20580. The notice announcing the
address changes is available on the
Internet at the Commission’s website,
“http://www.ftc.gov”.

FOR FURTHER INFORMATION CONTACT:
Donald S. Clark, Secretary, Federal
Trade Commission, 600 Pennsylvania
Avenue, NW, Washington, D.C. 20580,
telephone number (202) 326-2514, E-
mail “dclark@ftc.gov’.

SUPPLEMENTARY INFORMATION: The
Commission Rules of Practice and
certain other Rules contain addresses to
which certain filings, submissions, and
other communications should be
directed, and from which certain
information and documentary material
can be obtained. Some of these
addresses have been changed, and the
affected Rule provisions accordingly are
being amended. In particular, the
official address of the Commission has
been changed from ““Pennsylvania
Avenue and Sixth Street, NW”’ to the
following: Federal Trade Commission,
600 Pennsylvania Avenue, NW,
Washington, DC 20580.

Moreover, the addresses of a number
of the Commission’s Regional Offices
have changed. In addition, the addresses
embodied in a number of provisions of
the Rules and Regulations Under the
Wool Products Labeling Act of 1939; the
Rules and Regulations Under the Fur
Products Labeling Act; the Rules and
Regulations Under the Textile Fiber
Products Identification Act; and the
Labeling and Advertising of Home
Insulation Rule have been changed.

List of Subjects
16 CFR Part 0

Organization and functions
(Government agencies).

16 CFR Parts 300, 301, 303

Furs, Incorporation by reference,
Labeling, Textile fiber products
identification, Trade practices, Wool
products.

16 CFR Part 460

Home insulation products.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, Chapter |,
of the Code of Federal Regulations as
follows:

PART 0—ORGANIZATION

1. The authority for part 0 continues
to read as follows:

Authority: Sec. 6(g), 38 Stat. 721 (15 U.S.C.
46); 80 Stat. 383 as amended (5 U.S.C. 552).

2. Section 0.2 is revised to read as
follows:

§0.2 Official address.

The principal office of the
Commission is at Washington, DC. All
communications to the Commission

should be addressed to the Federal
Trade Commission, 600 Pennsylvania
Avenue, NW, Washington, DC 20580,
unless otherwise specifically directed.

3. Section 0.19(b) is revised to read as
follows:

80.19 The Regional Offices.

* * * * *

(b) The addresses of the respective
regional offices, and of the field stations
located in the area of each are as
follows:

(1) Atlanta Regional Office. Federal
Trade Commission, Suite 5M35, Midrise
Building, 60 Forsyth Street, S.W.,
Atlanta, Georgia 30303.

(2) Boston Regional Office. Federal
Trade Commission, 101 Merrimac
Street, Suite 810, Boston, Massachusetts
02114-4719.

(3) Chicago Regional Office. Federal
Trade Commission, 55 East Monroe
Street, Suite 1860, Chicago, Illinois
60603-5701.

(4) Cleveland Regional Office. Federal
Trade Commission, Eaton Center, Suite
200, 1111 Superior Avenue, Cleveland,
Ohio 44114.

(5) Dallas Regional Office. Federal
Trade Commission, 1999 Bryan Street,
Suite 2150, Dallas, Texas 75201.

(6) Denver Regional Office. Federal
Trade Commission, 1961 Stout Street,
Suite 1523, Denver, Colorado 80294—
0101.

(7) Los Angeles Regional Office.
Federal Trade Commission, 10877
Wilshire Boulevard, Suite 700, Los
Angeles, California 90024.

(8) New York Regional Office. Federal
Trade Commission, 150 William Street,
Suite 1300, New York, New York 10038.

(9) San Francisco Regional Office.
Federal Trade Commission, 901 Market
Street, Suite 570, San Francisco,
California 94103.

(10) Seattle Regional Office. Federal
Trade Commission, 915 Second Avenue,
Suite 2896, Seattle, Washington 98174.

* * * * *

PART 300—RULES AND
REGULATIONS UNDER THE WOOL
PRODUCTS LABELING ACT OF 1939

1. The authority citation for part 300
continues to read as follows:

Authority: 15 U.S.C. 68 et seq. and 15
U.S.C. 70 et seq.

2. The second sentence of 8 300.4(e) is
revised to read as follows:

§300.4 Registered identification numbers.
* * * * *

(e) * * * The form is available upon
request from the Textile Section,
Enforcement Division, Federal Trade
Commission, 600 Pennsylvania Avenue,
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NW, Washington, DC 20580, or on the
Internet at http://www.ftc.gov.

3. The second sentence of 8 300.33(b)
is revised to read as follows:

§300.33 Continuing guaranty filed with
Federal Trade Commission.
* * * * *

(b) * * * The form is available upon
request from the Textile Section,
Enforcement Division, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW, Washington, DC 20580.

* * * * *

PART 301—RULES AND
REGULATIONS UNDER THE FUR
PRODUCTS LABELING ACT

1. The authority citation for part 301
continues to read as follows:

Authority: 15 U.S.C. 69 et seq.

2. The second sentence of § 301.26(d)
is revised to read as follows:

§301.26 Registered identification
numbers.
* * * * *

(d) * * * The form is available upon
request from the Textile Section,

Enforcement Division, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW, Washington, DC 20580, or on the
Internet at http://www.ftc.gov).

* * * * *

3. The second sentence of
§301.48(a)(3) is revised to read as
follows:

§301.48 Continuing guaranty filed with the
Federal Trade Commission.
* * * * *

(3) * * * The form is available upon
request from the Textile Section,
Enforcement Division, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW, Washington, DC 20580.

* * * * *

PART 303—RULES AND
REGULATIONS UNDER THE TEXTILE
FIBER PRODUCTS IDENTIFICATION
ACT

1. The authority citation for part 303
continues to read as follows:

Authority: 15 U.S.C. 70 et seq.

2. The fourth sentence of §303.7 is
revised to read as follows:

8§303.7 Generic names and definitions for
manufactured fibers.

* * * Copies may be inspected at the
Federal Trade Commission, Room 130,
600 Pennsylvania Avenue, NW,
Washington, DC 20580, or at the Office
of the Federal Register, 800 North
Capitol Street, NW, Suite 700,
Washington, DC.

* * * * *

3. Section 303.20(d) is revised to read
as follows:

§303.20 Registered identification
numbers.
* * * * *

(d) Form to apply for a registered
identification number or to update
information pertaining to an existing
number (the form is available upon
request from the Textile Section,
Enforcement Division, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW, Washington, DC 20580, or on the
Internet at http://www.ftc.gov):

BILLING CODE 6750-01-P



71584 Federal Register/Vol. 63, No. 249/ Tuesday, December 29, 1998/Rules and Regulations

APPLICATION FOR A REGISTERED IDENTIFICATION NUMBER (“RN”)
DO NOT WRITE IN THIS SPACE

RN:

DATE ISSUED: UPDATED: BY:
1._ PURPOSE OF APPLICATION. (Both new appiicants and update applicants must complete al entries on this form.)
0 APPLY FOR A NEW RN
] UPDATE INFORMATION ON AN EXISTING RN. ENTER EXISTING RN NUMBER
2. LEGAL NAME OF APPLICANT FIRM

3. NAME UNDER WHICH APPLICANT DOES BUSINESS, IF DIFFERENT FROM LEGAL NAME

4. TYPE OF COMPANY (If “©OTHER" is checked, please state the type of company.)

0 pROPRIETORSHIP ]  PARTNERSHIP [ CORPORATION O omeRr
5. ADDRESS OF PRINCIPAL OFFICE OR PLACE OF BUSINESS (Include zip code. OPTIONAL INFORMATION
Address must be the actual location where business is conducted in the US. An
additional mailing address or PO box address may also be listed, if desired.) TELEPHONE NUMBER:
FAX NUMBER:

6. TYPE OF BUSINESS (Put an X’ in all the boxes that apply.) E-MAIL ADDRESS:

O MANUFACTURING O MPORTING [0 wWHOLESALING INTERNET URL ADDRESS

O OoTHER (Please specify) :

7. LIST PRODUCTS (To qualify for an RN, a company must be engaged in the importation, manufacturing, selling or other marketing of at ieast one
product line subject to the Textile, Wool, or Fur Act)

8. CERTIFICATION

The products listed in item seven (7) above are subject to one or more of the following Acts: The Textile Fiber Products Identification Act (15
U.S.C. § § 70-70k), The Wool Products Labeling Act (15 U.S.C. § § 68-68j), or the Fur Products Labeling Act (15 U.S.C. § § 69-69k). By
filing this form with the Federal Trade Commission, the company named above applies for a registered identification number to use on labeis
required by these Acts.

Under penalty of perjury, | certify that the information supplied on this form is true and correct.

SIGNATURE OF PROPRIETOR, PARTNER, OR CORPORATE OFFICIAL

9. NAME (Please print or type) 10. TITLE 11. DATE
INSTRUCTIONS
Regulations under the Textile Fiber Products Identification Act, the Wool () Send or fax one completed, signed copy to:
Products Labeling Act, and the Fur Products Labeling Act provide that any Federal Trade Commission
USA company that is a manufacturer or marketer of fiber or fur products Division of Enforcement
may, in lieu of the name under which it does business, be identified by its RN 600 Pennsyivania Ave, NW
on labels required by these statutes. Washington, DC 20580
In completing this form, please observe the following: Fax Number: (202) 326-3197

(a) Al blanks must be filled in (except for optional information). Type or RNs are subject to cancellation if the holder fails to promptty submit
legibly print the required information. an updated FTC Form 31 upon any change(s) in its legal name (box
#2), type of company information (box #4), or business address (box
(b) Item 8 must contain the original signature of a responsible company #5).
official.

FTC Form 31 (rev. 11/98) 8

BILLING CODE 6750-01-C
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4. Section 303.38(b) is revised to read as follows:

§303.38 Continuing guaranty filed with Federal Trade Commission.

* * * * *

(b) Prescribed form for a continuing guaranty:
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CONTINUING GUARANTY

1. LEGAL NAME OF GUARANTOR FIRM

2. NAME UNDER WHICH GUARANTOR FIRM DOES BUSINESS, IF DIFFERENT FROM LEGAL NAME

3. TYPE OF COMPANY

[0 PROPRIETORSHIP [0 PARTNERSHIP

O CORPORATION

4. ADDRESS OF PRINCIPAL OFFICE OR PLACE OF BUSINESS (Inciude Zip Code)

OPTIONAL INFORMATION
TELEPHONE NUMBER:
FAX NUMBER:
INTERNET ADDRESS:

5. LAW UNDER WHICH THE CONTINUING GUARANTY IS TO BE FILED (Put an X in the appropriate boxes)

O

O

Under the Textlle Fiber Products Identification Act (15 U.S.C. § § 70-70k): The company named above, which manufactures, markets, or handles
textile fiber products, guarantees that when it ships or delivers any textile fiber product, the product will not be misbranded, faisely or deceptively
invoiced, or falsely or deceptively advertised, within the meaning of the Textile Fiber Products Identification Act and the rules and regulations under
that Act.

Under the Wool Products Labeling Act (15 U.S.C. § § 68-68j). The company named above, which manufactures, markets, or handles wool
products, guarantees that when it ships or delivers any wool product, the product will not be misbranded within the meaning of the Wool Products
Labeling Act and the rules and regulations under that Act.

Under the Fur Products Labeling Act (15 U.S.C. § § 69-69k): The company named above, which manufactures, markets, or handles fur products,
guarantees that when it ships or delivers any fur product, the product will not be misbranded, falsely or deceptively invoiced, or falsely or deceptively
advertised, within the meaning of the Fur Products Labeling Act and the rules and regulations under that Act.

6. CERTIFICATION

Under penalty of perjury, | certify that the information supplied on this form is true and correct.

SIGNATURE OF PROPRIETOR, PRINCIPAL PARTNER, OR CORPORATE OFFICIAL

7. NAME (Please print or type)

8. TITLE

9. CITY AND STATE WHERE SIGNED

10. DATE

INSTRUCTIONS

The Textile Fiber Products Identification Act, the Wool Products Labeling
Act, and the Fur Products Labeling Act provide that any marketer or
manufacturer of fiber or fur products covered by those Acts may file a
continuing guaranty with the Federal Trade Commission. A continuing
guaranty on file assures customer firms that the guarantor's products are
in conformance with the Act(s) under which the guarantor has filed.
Customer firms rely on the continuing guaranties for protection from
liability if violations occur.

In completing this form, please observe the following:
(a) All appropriate blanks on the form should be filled in. Include your
Zip Code in Item 4.

(b) In item 6, signature of proprietor, partner, or corporate official of
guarantor fim.

(c) Send two completed, signed original copies to:
Federal Trade Commission
Division of Enforcement
600 Pennsyivania Ave, NW
Washington, DC 20580 -

(d) Do not fax application - mail signed originals only.

Continuing guaranties filed with the Commission continue in effect until
revoked. The guarantor must immediately notify the Commission in
writing of any change in business status. Any change in the address of the
guarantor's principal office and place of business must also be promptly
reported.

DO NOT USE THIS SPACE

Filed 19

FEDERAL TRADE COMMISSION

FTC Form 31-A (rev. 11/98)

BILLING CODE 6750-01-C

10
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* * * * *

PART 460—LABELING AND
ADVERTISING OF HOME INSULATION

1. The authority citation for part 460
continues to read as follows:

Authority: 38 Stat. 717, as amended (15
U.S.C. 41 et seq.).

2. The last sentence of §460.5(a)
introductory text is revised to read as
follows:

8§460.5 R-value tests.
* * * * *

(a) * * * Copies may be inspected at
the Federal Trade Commission,
Consumer Response Center, Room 130,
600 Pennsylvania Avenue, NW,
Washington, DC 20580, or at the Office
of the Federal Register, 800 North
Capitol Street, NW, Suite 700,
Washington, DC.

* * * * *

3. The last sentence of §460.5(a)(2) is

revised to read as follows:

8460.5 R-value tests.
* * * * *

a * X *

(2) * * * Copies may be inspected at
the Federal Trade Commission,
Consumer Response Center, Room 130,
600 Pennsylvania Avenue, NW,
Washington, DC 20580, or at the Office
of the Federal Register, 800 North
Capitol Street, NW, Suite 700,
Washington, DC.

* * * * *
Donald S. Clark,
Secretary.

[FR Doc. 98-34407 Filed 12-28-98; 8:45 am]
BILLING CODE 6750-01-P

UNITED STATES INFORMATION
AGENCY

22 CFR Part 503

Freedom of Information Act
Regulations; Electronic Records

AGENCY: United States Information
Agency.
ACTION: Final rule; amendment.

SUMMARY: This document amends the
Agency’s current regulations
implementing the Freedom of
Information Act (FOIA) in order to
conform with the amendments required
by the Electronic Records Act of 1996.
EFFECTIVE DATE: January 28, 1999.
ADDRESSES: Freedom of Information
Office, United States Information
Agency, Room M-29, 301 4th Street,
SW, Washington, DC 20547.

FOR FURTHER INFORMATION CONTACT:

Lola L. Secora, Chief, FOIA/PA Unit,
(202) 619-5499.

SUPPLEMENTARY INFORMATION: The
United States Information Agency
published a Notice of Proposed
Rulemaking to amend its FOIA
regulations on April 1, 1998 (63 FR
15800-15802). Pursuant to that notice,
USIA received only one comment from
the public. While USIA noted that
electronic information was available via
‘“‘computer,” and meant that it was
available electronically through the
Internet (as this law requires), the public
comment sought clarification and so the
wording has been changed to denote
that Agency information is available
electronically through the “Internet,”
and not just through a computer located
at USIA. The final rule is based on the
proposed rule. This addition §503.9 is
required by the Electronics Records Act
of 1996, as amended by Public Law
104-231, October 2, 1996, 110 Stat.
3049-3054 (5 U.S.C. 552). It has been
determined that this addition is not a
significant regulatory action and it will
not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof;

(4) Have a significant economic
impact on a substantial number of small
entities; or

(5) Impose any reporting or record
keeping requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

List of Subjects in 22 CFR Part 503

Freedom of information.

Accordingly, 22 CFR part 503 is
amended as set forth below.

PART 503—FREEDOM OF
INFORMATION ACT REGULATION

1. The authority citation for Part 503
continues to read as follows:

Authority: 5 U.S.C. 301, 552; 13 U.S.C. 8;
22 U.S.C. 503, 2658; E.O. 10477, 18 FR 4540,
3 CFR, 1949-1953 Comp., p. 958; E.O. 10822,
24 FR 4159, 3 CFR, 1959-5963 Comp., p. 355;
E.O. 12292, 46 FR 13967, 3 CFR, 1981 Comp.,
p. 134; E.O. 12356, 47 FR 14874 and 15557,

3 CFR, 1982 Comp., p. 166; E.O. 12958, 60
FR 19825, 3 CFR, 1995 Comp., p. 333.

2. Section 503.9 is added to read as
follows:

§503.9 Electronic Records Act of 1996.

(a) Introduction. This section applies
to all records of the United States
Information Agency, including all of its
foreign posts. Congress enacted the
FOIA to require Federal agencies to
make records available to the public
through public inspections and at the
request of any person for any public or
private use. The increase in the
Government’s use of computers
enhances the public’s access to
Government information. This section
addresses and explains how records will
be reviewed and released when the
records are maintained in electronic
format. Documentation not previously
subject to the FOIA when maintained in
a non-electronic format is not made
subject to FOIA by this law.

(b) Definitions—(1) Compelling need.
Obtaining records on an expedited basis
because of an imminent threat to the life
of physical safety of an individual, or
urgently needed by an individual
primarily engaged in disseminating
information to the public concerning
actual or alleged Federal Government
activities.

(2) Discretionary disclosure. Records
or information normally exempt from
disclosure will be released whenever it
is possible to do so without reasonably
foreseeable harm to any interest
protected by an FOIA exemption.

(3) Electronic reading room. The room
provided which makes electronic
records available.

(c) Electronic format of records. (1)
Materials such as Agency opinions and
policy statements (available for public
inspection and copying) will be
available electronically by accessing
USIA’s Home Page via the Internet at
http://www.usia.gov. To set up an
appointment to view such records in
hard copy or to access the Internet via
USIA computer, please contact the
FOIA/PA Unit on (202) 619-5499.

(2) The Agency will make available
for public inspection and copying, both
electronically via the Internet and in
hard copy, those records that have been
previously released in response to FOIA
requests, when the Agency determines
the records have been or are likely to be
the subject of future requests.

(3) The Agency will provide both
electronically through its Internet
address and in hard copy a “Guide’ on
how to make an FOIA request, and an
Index of all Agency information systems
and records that may be requested
under the FOIA.

(4) The Agency may delete identifying
details when it publishes or makes
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available the index and copies of
previously-released records to prevent a
clearly unwarranted invasion of
personal privacy.

(i) The Agency will indicate the
extent of any deletions made from
where the deletion was made, if
feasible.

(ii) The Agency will not reveal
information about deletions if such
disclosure would harm an interest
protected by an exemption.

(d) Honoring form or format requests.
The Agency will aid requesters by
providing records and information in
the form requested, including electronic
format, if we can readily reproduce
them in that form or format. However,
if we cannot accommodate the
requester, we will provide responsive,
nonexempt information in a reasonably
accessible form.

(1) The Agency will make a
reasonable effort to search for records
kept in an electronic format. However,
if the effort would significantly interfere
with the operations of the Agency or the
Agency’s use of its computers, we will
consider the effort to be unreasonable.

(2) The Agency need not create
documents that do not exist, but
computer records found in a database
rather than in a file cabinet may require
the application of codes of some form of
programming to retrieve the
information. This application of codes
of programming of records will not
amount to the creation of records.

(3) Except in unusual cases, the cost
of computer time will not be a factor in
calculating the two free hours of search
time available under $503.7 In those
unusual cases, where the cost of
conducting a computerized search
significantly detracts from the Agency’s
ordinary operations, no more than the
dollar equivalent of two hours of
manual search time shall be allowed.
For searches conducted beyond the first
two hours, the Agency shall only charge
the direct costs of conducting such
searches.

(e) Technical feasibility of redacting
non-releasable material. The Agency
will make every effort to indicate the
place on the record where a redaction of
non-releasable material is made, and an
FOIA citation noting the applicable
exemption for the deletion will also be
placed at the site. If unable to do so, we
will notify you of that fact.

(f) Ensuring timely response to
request. The Agency will make every
attempt to respond to FOIA requests
within the prescribed 20 working-day
time limit. However, processing some
requests may require additional time in
order to properly screen material against

the inadvertent disclosure of material
covered by the exemptions.

(1) Multitrack first-in first-out
processing. (i) Because the Agency has
been able to process its requests without
a backlog of cases, USIA will not
institute a multitract system. Those
cases that may be handled easily,
because they require only a few
documents or a simple answer, will be
handled immediately by each specialist.

(i) If you wish to qualify for
processing under a faster track, you may
limit the scope of your request so that
we may respond more quickly.

(2) Unusual circumstances. (i) The
Agency may extend for a maximum of
ten working days the statutory time
limit for responding to an FOIA request
by giving notice in writing as to the
reason for such an extension. The
reasons for such an extension may
include: the need to search for and
collect requested records from multiple
offices; the volume of records requested;
and, the need for consultation with
other components within the Agency.

(ii) If an extra ten days still does not
provide sufficient time for the Agency to
deal with your request, we will inform
you that the request cannot be processed
within the statutory time limit and
provide you with the opportunity to
limit the scope of your request and/or
arrange with us a negotiated deadline
for processing your request.

(iii) If you refuse to reasonable limit
the scope of your request or refuse to
agree upon a time frame, the Agency
will process your case as it would have,
had no modification been sought. We
will make a diligent, good-faith effort to
complete our review within the
statutory time frame.

(3) Aggregation of requests. The
Agency will aggregate requests that
clearly involve related material that
should be considered as a single
request.

(i) If you make multiple or related
requests for similar material for the
purpose of avoiding costs, the Agency
will notify you that we are aggregating
your requests, and the reasons why.

(ii) Multiple or related requests may
also be aggregated, such as those
involving requests and schedule, but
you will be notified in advance if we
intend to do so.

(9) Time periods for Agency
consideration of requests—(1) Expedited
access. The Agency will authorized
expedited access to requesters who
show a compelling need for access, but
the burden is on the requester to prove
that expedition is appropriate. The
Agency will determine within ten days
whether or not to grant a request for

expedited access and will notify the
requester of its decision.

(2) Compelling need for expedited
access. Failure to obtain the records
within an expedited deadline must pose
an imminent threat to an individual’s
life or physical safety; or the request
must be made by someone primarily
engaged in disseminating information,
and who has an urgency to inform the
public about actual or alleged Federal
Government activity.

(3) How to request expedited access.
We will be required to make factual and
subjective judgments about the
circumstances cited by requesters to
qualify them for expedited processing.
To request expedited access, your
request must be in writing and it must
explain in detail your basis for seeking
expedited access. The categories for
compelling need are intended to be
narrowly applied:

(i) A threat to an individual’s life or
physical safety. A threat to an
individual’s life or physical safety
should be imminent to qualify for
expedited access to the records. You
must include the reason why a delay in
obtaining the information could
reasonably be foreseen to cause
significant adverse consequences to a
recognized interest.

(ii) Urgency to inform. The
information requested should pertain to
a matter of a current exigency to the
American public, where delay in
response would compromise a
significant recognized interest. The
person requesting expedited access
under an ‘“‘urgency to inform,” must be
primarily engaged in the dissemination
of information. This does not include
individuals who are engaged only
incidentally in the dissemination of
information. “Primarily engaged”
requires that information dissemination
be the main activity of the requester. A
requester only incidentally engaged in
information dissemination, besides
other activities, would not satisfy this
requirement. The public’s right to know,
although a significant and important
value, would not by itself be sufficient
to satisfy this standard.

(4) Expansion of Agency response
time. The new law provides that
agencies now have 20 working-days to
respond to all FOIA requests. However,
when possible, we will continue to
respond to requests within the former
10 working-day time frame.

(5) Estimation of matter denied. The
Agency will try to estimate the volume
of any denied material and provide the
estimate to the requester, unless doing
so would harm an interest protected by
an exemption,
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(h) Computer redaction. The Agency
will identify the location of deletions in
the released portion of the records, and
where technologically feasible, will
show the deletion at the place on the
record where the deletion was made,
unless including that indication would
harm an interest protected by an
exemption.

(i) Report to Congress. In addition to
the information already provided to
Congress in the Agency’s Annual Report
on FOIA Activities, the Agency will
include the following: the number of
Privacy Act (PA) requests handled; the
number of backlogged requests; the
number of days taken to process
requests; the number of staff devoted to
processing FOIA requests; whether a
claimed (b)(3) statute has been upheld
in court; and the costs of litigation. The
Agency’s annual report will be available
both in hard copy and through the
Internet. In the past, annual reports
were required based on a calendar year
and were provided to Congress on or
before March 1 of the following year.
However, the new law has changed the
annual reporting requirements now to
be related to the Agency’s fiscal year.
Thus, the Annual Report to Congress on
FOIA Activities for 1997 only
encompassed the first nine months
(January through September), and was
reported by March 1, 1998. The FY 98
report will begin in October 1997 and
conclude at the end of September 1998.
This report will be presented to the
Department of Justice instead of
Congress, by February 1, 1999, and
Justice will report all Federal agency
FOIA activity through electronic means.

(i) Reference materials and guides.
The Agency has available in hard copy,
and will have electronically via the
Internet, a guide for requesting records
under the FOIA and an index and
description of all major information
systems of the Agency. The guide is a
simple explanation of what the FOIA is
intended to do, and how you can use it
to access USIA records. The Index
explains the types of records that may
be requested from the Agency through
FOIA requests and why some records
cannot, by law, be made available by
USIA.

Les Jin,

General Counsel.

[FR Doc. 98-34443 Filed 12-28-98; 8:45 am]
BILLING CODE 8230-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8800]
RIN 1545-AW51

Consolidated Returns—Limitation on
Recapture of Overall Foreign Loss
Accounts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
temporary amendments to the
consolidated return regulations. The
temporary amendments modify the date
temporary regulations apply as
published in the Federal Register on
January 12, 1998, and modified by
amendments published in the Federal
Register on March 16, 1998, relating to
a consolidated group’s recapture of an
overall foreign loss account arising in a
separate return limitation year. The
regulations affect consolidated groups
that claim foreign tax credits. The text
of the temporary regulations also serves
as the text of the proposed regulations
set forth in the notice of proposed
rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register.

DATES: Effective dates: These
amendments are effective December 29,
1998.

Applicability dates: For dates of
applicability of these regulations, see
§1.1502-9T(b)(1)(v).

FOR FURTHER INFORMATION CONTACT:
Trina Dang of the Office of Associate
Chief Counsel (International), (202)
622-3850 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

As announced in Notice 98—40 (1998-
35 I.R.B. 7), these temporary regulations
permit taxpayers to elect to delay the
effective date of § 1.1502-9T, published
in the Federal Register on January 12,
1998 (TD 8751, 63 FR 1740), and
modified by amendments published in
the Federal Register on March 16, 1998
(TD 8766, 63 FR 12641).

OnJanuary 12, 1998, Treasury and the
IRS published in the Federal Register
(TD 8751, 63 FR 1740) final, temporary
and proposed regulations (the January
1998 regulations) relating to limitations
on the use of certain tax credits and
related attributes by corporations filing
consolidated income tax returns. In
general, the January 1998 regulations

relate to the separate return limitation
year (SRLY) provisions for general
business credits, alternative minimum
tax credits, foreign tax credits and
overall foreign loss accounts. The
January 1998 regulations were generally
applicable to consolidated return years
beginning on or after January 1, 1997.

On March 16, 1998, Treasury and the
IRS published in the Federal Register
(TD 8766, 63 FR 12641) final,
temporary, and proposed regulations
(the March 1998 regulations) modifying
the effective date of the January 1998
regulations. The March 1998 regulations
provide that the provisions of the
January 1998 regulations will apply for
consolidated return years for which the
due date (without extensions) of the
income tax return is after March 13,
1998. In lieu of applying this effective
date, however, the March 1998
regulations permit a consolidated group
to choose to apply the effective date
provisions under the January 1998
regulations. The March 1998 regulations
provide that taxpayers making this
choice must apply all those effective
date provisions for all relevant years.
Thus, under the March 1998
regulations, taxpayers are not permitted
to apply one provision of the January
1998 regulations (e.g., the general
business credit effective date) without
applying all the other provisions (e.g.,
the foreign tax credit effective date).

On May 7, 1998, a public hearing was
held regarding the proposed January
and March regulations. At the hearing
and in written submissions,
commentators expressed concern
regarding the effective dates contained
in the January 1998 and March 1998
regulations with respect to the overall
foreign loss account provisions of
§1.1502-9T. The commentators’
principal concern was that these
effective dates resulted in adverse tax
consequences not anticipated by
taxpayers with respect to business
transactions that occurred prior to the
issuance of the January 1998
regulations. Treasury and the IRS now
believe that certain of these
consequences are inappropriate.

Accordingly, on August 14, 1998,
Treasury and the Service issued Notice
98-40 (1998-35 I.R.B. 7), announcing
their intent to issue regulations
providing relief from the application of
§1.1502-9T (the overall foreign loss
account provisions) for consolidated
return years beginning before January 1,
1998.

Explanation of Provisions

As announced in Notice 98-40,
taxpayers are permitted to elect not to
apply 81.1502-9T(b)(1)(v) to
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consolidated return years beginning
before January 1, 1998. Section 1.1502—
3T(c)(4) is amended to clarify that a
taxpayer that chooses under the March
1998 regulations to apply the effective
date provisions under the January 1998
regulations may also make the election
referred to in Notice 98—40.

To make the election, a taxpayer must
write “Election Pursuant to Notice 98—
40" across the top of page 1 of an
original or amended tax return for each
consolidated return year subject to the
election. For the first consolidated
return year to which the overall foreign
loss provisions of § 1.1502-9T apply
(i.e., the first year beginning on or after
January 1, 1998), such taxpayer must
write “Notice 98—40 Election in Effect in
Prior Years” across the top of page 1 of
the consolidated tax return for that year.
For purposes of applying §1.1502-9T
with respect to such year, any member
with a balance in an overall foreign loss
account from a separate return
limitation year on the first day of such
year shall be treated as joining the group
on such first day.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It is hereby
certified that these regulations do not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact
that these regulations principally affect
corporations filing consolidated federal
income tax returns that have overall
foreign losses from separate return
limitation years. Available data
indicates that many consolidated return
filers are large companies (not small
businesses). In addition, the data
indicates that an insubstantial number
of consolidated return filers that are
smaller companies have overall foreign
losses. Presumably, even fewer of these
filers have overall foreign loss accounts
that are subject to the separate return
limitation year rules. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. It has also
been determined that under section
553(d) of the Administrative Procedure
Act (5 U.S.C. chapter 5) these
regulations should be effective
immediately because they involve the
applicability of regulations that modify
the limitations on the use of certain tax
attributes for taxable years for which a
return is due after March 13, 1998.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking accompanying

these regulations is being sent to the
Small Business Administration for
comment on its impact on small
businesses.

Drafting Information

The principal author of these
regulations is Trina Dang of the Office
of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1502—-3T is amended
by removing the last sentence of
paragraph (c)(4) and adding two
sentences in its place to read as follows:

§1.1502-3T Consolidated investment
credit (temporary).
* * * * *

(C) * * x

(4) * * * A consolidated group
making this choice generally must apply
all such paragraphs for all relevant
years. However, a consolidated group
making the election provided in
§1.1502-9T(b)(1)(vi) (electing not to
apply §1.1502-9T(b)(1)(v) to years
beginning before January 1, 1998) may
nevertheless choose to apply all such
paragraphs other than § 1.1502—
9T(b)(1)(v) for all relevant years.

* * * * *

Par. 3. In §1.1502-9, paragraph (a) is
amended by revising the last two
sentences to read as follows:

§1.1502-9 Application of overall foreign
loss recapture rules to corporations filing
consolidated returns.

(@) * * * See §1.1502-9T(b)(1)(v) for
the rule that ends the separate return
limitation year limitation for
consolidated return years for which the
due date of the income tax return
(without extensions) is after March 13,
1998, and §1.1502-9T(b)(1)(vi) for an
election to continue the separate return
limitation year limitation for
consolidated return years beginning
before January 1, 1998. See also
§1.1502-3T(c)(4) for an optional
effective date rule (generally making the

rules of paragraphs (b)(1)(iii) and (iv) of
this section inapplicable for a
consolidated return year beginning after
December 31, 1996, if the due date of
the income tax return (without
extensions) for such year is on or before
March 13, 1998).

* * * * *

Par. 4. Section 1.1502-9T is amended
by revising paragraph (b)(1)(v) and
adding paragraph (b)(1)(vi) to read as
follows:

§1.1502-9T Application of overall foreign
loss recapture rules to corporations filing
consolidated returns (temporary).

* * * * *

(b)(1)(v) Special effective date for
SRLY limitation. Except as provided in
paragraph (b)(1)(vi) of this section,
§1.1502-9(b)(1)(iii) and (iv) apply only
to consolidated return years for which
the due date of the income tax return
(without extensions) is on or before
March 13, 1998. For consolidated return
years for which the due date of the
income tax return (without extensions)
is after March 13, 1998, the rules of
§1.1502-9(b)(1)(ii) shall apply to overall
foreign losses from separate return years
that are separate return limitation years.
For purposes of applying §1.1502—
9(b)(2)(ii) in such years, the group treats
a member with a balance in an overall
foreign loss account from a separate
return limitation year on the first day of
the first consolidated return year for
which the due date of the income tax
return (without extensions) is after
March 13, 1998, as a corporation joining
the group on such first day. An overall
foreign loss that is part of a net
operating loss or net capital loss
carryover from a separate return
limitation year of a member that is
absorbed in a consolidated return year
for which the due date of the income tax
return (without extensions) is after
March 13, 1998, shall be added to the
appropriate consolidated overall foreign
loss account in the year that it is
absorbed. For consolidated return years
for which the due date of the income tax
return (without extensions) is after
March 13, 1998, similar principles
apply to overall foreign losses when
there has been a consolidated return
change of ownership (regardless of
when the change of ownership
occurred). See also § 1.1502-3T(c)(4) for
an optional effective date rule (generally
making this paragraph (b)(1)(v)
applicable to a consolidated return year
beginning after December 31, 1996, if
the due date of the income tax return
(without extensions) for such year is on
or before March 13, 1998).
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(vi) Election to defer application of
special effective date. A consolidated
group may elect not to apply paragraph
(b)(1)(v) of this section to consolidated
return years beginning before January 1,
1998. To make this election, a
consolidated group must write “Election
Pursuant to Notice 98—40"" across the
top of page 1 of an original or amended
tax return for each consolidated return
year subject to the election. For the first
consolidated return year to which the
overall foreign loss provisions of
paragraph (b)(1)(v) of this section apply
(i.e., the first year beginning on or after
January 1, 1998), such consolidated
group must write ‘““Notice 98-40
Election in Effect in Prior Years” across
the top of page 1 of the consolidated tax
return for that year. For purposes of
applying § 1.1502-9(b)(1)(ii) with
respect to such year, any member with
a balance in an overall foreign loss
account from a separate return
limitation year on the first day of such
year shall be treated as joining the group
on such first day.

* * * * *
Approved: December 7, 1998.
Robert L. Wenzel,
Deputy Commissioner of Internal Revenue.

Donald C. Lubick,

Assistant Secretary of the Treasury.

[FR Doc. 98-33702 Filed 12-28-98; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8802]

RIN 1545-AN21

Certain Asset Transfers to a Tax-
Exempt Entity

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations that implement provisions
of the Tax Reform Act of 1986 and the
Technical and Miscellaneous Revenue
Act of 1988. The final regulations
generally affect a taxable corporation
that transfers all or substantially all of
its assets to a tax-exempt entity or
converts from a taxable corporation to a
tax-exempt entity in a transaction other
than a liquidation, and generally require
the taxable corporation to recognize gain
or loss as if it had sold the assets
transferred at fair market value.

DATES: Effective Date: These regulations
are effective January 28, 1999.

Applicability Date: For dates of
applicability of these regulations, see
§1.337(d)-4(e).

FOR FURTHER INFORMATION CONTACT:
Stephen R. Cleary, (202) 622-7530 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information in these
final regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget
(OMB) under 44 U.S.C. 3507 and
assigned control number 1545-1633.

The collection of information in this
regulation is described in § 1.337(d)-
4(b)(2)(i). The information is a written
representation made by a tax-exempt
entity estimating the percentage it will
use assets formerly held by a taxable
corporation in an activity the income
from which is subject to tax under
section 511(a), as opposed to other
activities. The information may be used
by the taxable corporation in computing
the amount of gain or loss that is
recognized under the regulations. The
information may also be used by the IRS
in determining whether the proper
amount of tax is due on the transaction.
The collection of information is not
mandatory but will enable the taxable
corporation to support its reporting of
the tax consequences of the transaction.
The likely respondents are tax-exempt
entities subject to the unrelated business
income tax under section 511(a)
(including most organizations that are
exempt from tax under section 501, state
colleges and universities, and certain
charitable trusts).

Comments concerning the collection
of information should be sent to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attention: IRS Reports
Clearance Officer, OP:FS:FP,
Washington, DC 20224. Any such
comments should be submitted not later
than March 1, 1999.

Comments are specifically requested
concerning:

(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

(b) The accuracy of the estimated
burden associated with the collection of
information (see below);

(c) How the quality, utility, and
clarity of the information requested may
be enhanced;

(d) How the burden of complying
with the collection of information may
be minimized, including through the
application of automated collection
techniques or other forms of information
technology; and

(e) Estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information.

Estimated total annual reporting
burden: 125 hours. The annual burden
per respondent varies from 1 hour to 10
hours, depending on individual
circumstances, with an estimated
average of 5 hours.

Estimated number of respondents: 25.

Estimated frequency of responses:
Once.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by OMB.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and return information are
confidential, as required by 26 U.S.C.
6103.

Background

On January 15, 1997, proposed
regulations § 1.337(d)-4 were published
in the Federal Register (62 FR 2064,
[REG-209121-89, 1997-1 C.B. 719]).
The regulations were proposed to
amend 26 CFR part 1 and were intended
to carry out the purposes of the repeal
of the General Utilities doctrine
(““General Utilities repeal’) as enacted in
the Tax Reform Act of 1986 (the “1986
Act”).

The 1986 Act amended sections 336
and 337, generally requiring
corporations to recognize gain or loss
when appreciated or depreciated
property is distributed in complete
liquidation or is sold in connection with
a complete liquidation. Section 337(d)
directs the Secretary to prescribe
regulations as may be necessary to carry
out the purposes of General Utilities
repeal, including rules to “ensure that
these purposes shall not be
circumvented * * * through the use of
a* * *tax-exempt entity.”

The legislative history concerning a
1988 amendment to section 337(d)
explains:

The bill also clarifies in connection with
the built-in gain provisions of the Act that
the Treasury Department shall prescribe such
regulations as may be necessary or
appropriate to carry out those provisions
* * * _For example, this includes rules to
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require the recognition of gain if appreciated
property of a C corporation is transferred to
a* * *tax-exempt entity [footnote 32] in a
carryover basis transaction that would
otherwise eliminate corporate level tax on
the built-in appreciation.

[footnote 32] The Act generally requires
recognition of gain if a C corporation
transfers appreciated assets to a tax exempt
entity in a section 332 liquidation. See Code
section 337(b)(2).

S. Rep. No. 445, 100th Cong., 2d Sess.
66 (1988).

Explanation of Provision

A. The Proposed Rule

(1) A taxable corporation that
transfers all or substantially all of its
assets to one or more tax-exempt entities
is required to recognize gain or loss as
if the assets transferred were sold at
their fair market values (8 1.337(d)-
4(a)(1), Asset Sale Rule);

(2) A taxable corporation that changes
its status to a tax-exempt entity
generally is treated as having transferred
all of its assets to a tax-exempt entity
immediately before the change in status
becomes effective in a transaction
governed by the Asset Sale Rule
(81.337(d)-4(a)(2), Change in Status
Rule);

(3) The Change in Status Rule does
not apply (subject to application of the
anti-abuse rule) if the corporation
formerly was tax-exempt and the change
in status is within three years of the
later of (a) the corporation first filing a
return as a taxable corporation, or (b) a
final determination that the corporation
had become a taxable corporation
(81.337(d)-4(a)(3), 3-Year Rule);

(4) The Asset Sale Rule does not
apply if the transferred assets are used
by the tax-exempt entity in an activity
the income from which is subject to the
unrelated business tax under section
511(a); notwithstanding any other
provision of law, gain on such assets
will later be included in unrelated
business taxable income when the tax-
exempt entity disposes of the assets or
ceases to use the assets in an activity the
income from which is subject to tax
under section 511(a) (8 1.337(d)-4(b)(1),
UBTI Rule);

(5) The regulations apply to transfers
of assets occurring after January 28,
1999, unless the transfer is pursuant to
a written agreement which is (subject to
customary conditions) binding on or
before that date (8 1.337(d)-4(e),
Effective Date Rule).

The IRS and Treasury Department
received approximately 32 written
comments on the proposed regulations.
In addition, the IRS held a public
hearing on the proposed regulations on
May 6, 1997. After consideration of all

the written and oral comments, the IRS
and Treasury Department are adopting
the proposed regulations as revised by
this Treasury Decision. The comments
and changes to the regulations made in
response to the comments are
summarized below.

B. Comments and Changes in Response
to Comments

1. Asset Sale Rule

Some commentators questioned
whether section 337(d) authorizes
taxation of asset transfers other than
liquidations. Section 337(d) authorizes
regulations to prevent circumvention of
General Utilities repeal through the “‘use
of’” any provision of law or regulations
(specifically including the corporate
reorganization rules in Part Il of
Subchapter C). The statutory rules in
sections 336 and 337(b)(2), enacted as
part of General Utilities repeal, provide
for corporate-level gain or loss
recognition when a taxable corporation
liquidates into a controlling tax-exempt
entity. The regulations published in this
Treasury Decision are intended to reach
transactions that are economically
similar to those liquidations but take
different forms, such as a taxable
corporation’s transfer of substantially all
of its assets to a tax-exempt entity or a
taxable corporation’s change in status
resulting in its becoming a tax-exempt
entity. The IRS and Treasury
Department believe that section 337(d)
provides clear authority for these
regulations.

Some commentators questioned
whether section 337(d) authorizes
regulations that would tax transfers of
assets without consideration, noting that
making a gift generally does not cause
the recognition of gain to the donor.
Other commentators claimed that the
proposed regulations, to the extent they
apply to transfers of assets to charitable
organizations, conflict with the policy of
the charitable contribution deduction
under section 170. The regulations do
not affect the tax treatment of a
corporation’s gift of a portion of its
assets to charity, nor do they affect the
shareholders’ tax treatment when
transferring all or any part of the
corporation’s assets to charity by
transferring all or any part of the
corporation’s stock to charity. The
regulations apply only to transfers of all
or substantially all of the assets of a
taxable corporation to a tax-exempt
entity or a taxable corporation’s
conversion to a tax-exempt entity. If
shareholders donate all of a
corporation’s stock to a charity and the
charity then liquidates the corporation,
section 337(b)(2) taxes the liquidating

corporation’s gain. The final regulations,
which remain unchanged from the
proposed regulations in this respect, tax
a taxable corporation’s gain in other
transactions that have the same
economic effect.

One commentator proposed that the
final regulations allow deferral of gain
recognition on any asset transferred to a
tax-exempt entity until the entity
disposes of the asset. The commentator
suggests a rule similar to that of section
1374, which provides generally thata C
corporation that converts to beingan S
corporation is subject to tax if it
disposes of assets held at the time of
conversion during the ten-year period
after the conversion. Under this rule, the
tax-exempt entity would not be taxed on
the built-in gain in assets that it retains.
For the reasons stated above, the IRS
and Treasury Department have
concluded that the regulations generally
should follow the rule in section
337(b)(2) rather than the rule contained
in section 1374 to best accomplish the
goal set forth in the statute and
legislative history.

One commentator suggested that the
Asset Sale Rule should not apply to a
taxable corporation transferring assets to
a tax-exempt entity in a like-kind
exchange described in section 1031 or
an involuntary conversion described in
section 1033. In transactions described
in these sections, the taxable
corporation acquires replacement
property that has a basis determined by
reference to the basis of the property
replaced. Because the built-in
appreciation in the transferred asset is
preserved in the replacement asset and
remains in the hands of a taxable
corporation, General Utilities repeal is
not circumvented in these transactions.
Accordingly, the final regulations
exclude transactions from the Asset Sale
Rule to the extent the transactions
qualify for nonrecognition of gain or
loss under section 1031 or 1033.

Some commentators proposed
removing section 528 homeowners
associations from the list of tax-exempt
entities subject to the regulations
because dispositions of assets by a
homeowners association are subject to
tax. Under section 528, homeowners
associations are subject to tax on all of
their income except for exempt function
income, which is defined as fees, dues,
or assessments from homeowners. Gains
from the sale of a homeowners
association’s property are taxable;
therefore, General Utilities repeal is not
circumvented by transfers to
homeowners associations. In addition,
the properties that become the subject of
section 528 homeowners associations
generally are developed as business
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ventures, and the developer has
substantial incentive to realize the
increase in value of its assets in
connection with their transfer to the
association, thus providing additional
protection with respect to General
Utilities repeal. Also, a homeowners
association may alternate between
taxable and tax-exempt status because
its exemption is based on a year-by-year
election under section 528(c)(1)(E). In a
given year, a homeowners association
may prefer taxable status to tax-exempt
status under section 528 because a
section 528 organization is taxed at a 30
percent flat rate on income other than
membership fees, dues, or assessments,
while a taxable homeowners association
is subject to tax on all income but at the
progressive rates of section 11 (15 to 35
percent). The tax on non-exempt income
under section 528 may exceed the tax
the association would pay as a taxable
corporation. Congress anticipated that
these entities may alternate between
taxable and tax-exempt status and that
the assets of these entities will remain
subject to tax on transfer. Imposing a tax
on appreciated property each time such
an entity converts its status could
inhibit this flexibility. For this reason,
and because General Utilities repeal will
not be compromised, the IRS and
Treasury Department believe that an
organization’s election to be treated
under section 528 for a tax year should
not trigger gain recognition.
Accordingly, the final regulations do not
treat section 528 homeowners
associations as tax-exempt entities for
purposes of section 337(d). For similar
reasons, the final regulations do not
define political organizations described
in section 527 as tax-exempt entities for
purposes of section 337(d).

Some commentators suggested that
social clubs that are tax-exempt as
organizations described in section
501(c)(7) should be removed from the
list of tax-exempt entities for purposes
of section 337(d). Commentators also
suggested that tax-exempt social clubs
be allowed to defer gain on transactions
subject to the regulations, because social
clubs may be subject to tax on gains
from asset sales. Section 512(a)(3)(A)
generally taxes the income of a section
501(c)(7) social club except for the
social club’s “exempt function income,”
as defined in section 512(a)(3)(B).
Section 512(a)(3)(A) also applies to tax-
exempt organizations described in
section 501(c)(9), (17), or (20). The final
regulations, however, do not provide
relief from the general rules of the
regulations for section 501(c)(7)
organizations. Unlike section 528
homeowners associations, section

501(c)(7) social clubs are permitted to
avoid gain recognition on certain asset
sales. For example, if the club replaces
the property sold with other property
used directly in the performance of its
tax-exempt function, no tax is owed on
any gain recognized. Because of these
exceptions, the IRS and Treasury
Department believe that deferring tax on
transfers of assets to section 501(c)(7)
organizations would not be consistent
with General Utilities repeal.
Accordingly, the final regulations follow
the proposed regulations and apply to
transfers of assets to section 501(c)(7)
organizations.

2. Change in Status Rule

A significant number of commentators
contended that the Change in Status
Rule could have a major adverse effect
on mutual or cooperative electric
companies that are tax-exempt as
organizations described in section
501(c)(12). That section provides tax
exemption for benevolent life insurance
associations of a purely local character,
mutual ditch or irrigation companies,
mutual or cooperative telephone
companies, or like organizations
(including mutual or cooperative
electric companies), but only if more
than 85 percent of their income is
collected from members for the sole
purpose of meeting losses and expenses.
The 85 percent test is applied annually,
so that an electric cooperative could be
taxable one year and tax-exempt the
next year. The commentators requested
that electric cooperatives be given relief
from the Change in Status Rule because
business exigencies may cause these
cooperatives to fail the 85 percent test.
They also noted that the relief provided
in the proposed regulations for
organizations temporarily losing their
exempt status was insufficient because
more than 3 years may elapse before the
organization once again meets the 85
percent test.

In addition to meeting the 85 percent
test, section 501(c)(12) organizations
must operate according to cooperative
principles to be eligible for exemption.
See Rev. Rul. 72-36, 1972-1 C.B. 151,
Buckeye Countrymark, Inc. v.
Commissioner, 103 T.C. 547, 554-555
(1994), acg. on other issues, 1997-1 C.B.
1; Puget Sound Plywood, Inc. v.
Commissioner, 44 T.C. 305, 308 (1965),
acg. on other issues, 1966-2 C.B. 6. An
organization may operate according to
cooperative principles yet fail the 85
percent test. Congress anticipated that
section 501(c)(12) mutual or cooperative
organizations could alternate between
taxable and tax-exempt status due to the
operation of the 85 percent income
requirement. The IRS and Treasury

Department do not believe it is
appropriate to treat these entities as
having disposed of all their assets when
they regain tax-exempt status where the
sole reason for their becoming taxable
was the failure to meet the 85 percent
test. Therefore, the final regulations
provide that the Change in Status Rule
does not apply when an organization
previously tax-exempt as an
organization described in section
501(c)(12) loses exemption solely
because it fails the 85 percent test and
later regains tax-exempt status, provided
that in each intervening taxable year it
meets all the requirements for
exemption under section 501(c)(12)
except for the 85 percent test.

One commentator suggested that
because social clubs alternate between
taxable and tax-exempt status they
should be given relief similar to that
requested by section 501(c)(12)
organizations. Social clubs can lose
their tax exemption if they generate
excessive nonmember income in a
particular year. See S. Rep. No. 1318,
94th Cong., 2d Sess. 4 (1976), 1976-2
C.B. 599. After considering this
comment and the Service’s experience
with these organizations, we have
concluded that the 3-Year Rule will
provide adequate relief for social clubs
from inappropriate application of the
Change in Status Rule.

A number of commentators urged
exempting newly formed social clubs
from the application of the regulations
if they become tax-exempt within seven
years of their formation, rather than
within the three-year period provided
for other tax-exempt entities. Those
commentators explained that some
social clubs are organized when a real
estate developer acquires land to be
used for a housing development and a
social club for the homeowners. The
assets of the future social club are held
by a corporation, but it cannot qualify
as a tax-exempt section 501(c)(7)
organization until several years later,
after the stock or membership interests
in the corporation have been transferred
to the homeowners. Commentators
familiar with development practices
advised that it often takes up to seven
years to transfer the club to the
members’ control. Furthermore, because
the developer is forming the club as a
business venture, the developer will
work to realize the increase in the value
of the club’s assets as part of the
transfer. For these reasons, providing
additional time for newly-formed clubs
to become tax-exempt does not conflict
with General Utilities repeal. Therefore,
the final regulations incorporate the
recommendation made in the comments
and provide that a social club will not



71594

Federal Register/Vol. 63, No. 249/ Tuesday, December 29, 1998/Rules and Regulations

be subject to the Change in Status Rule
if it converts to tax-exempt status within
seven taxable years after the year in
which it was formed.

Two commentators suggested that the
Change in Status Rule could adversely
affect a taxable property and casualty
insurance company that becomes tax-
exempt as an organization described in
section 501(c)(15) when it encounters
financial difficulties leading to
conservation or liquidation proceedings
pursuant to authority granted by a state
regulatory agency. A taxable property or
casualty insurance company whose net
written premiums or direct written
premiums are $350,000 or less for the
taxable year is eligible to be exempt
from tax under section 501(c)(15). The
final regulations provide an exception
from the Change in Status Rule if in a
taxable year an insurance company
becomes an organization described in
section 501(c)(15), and during that year
and all subsequent years in which it is
exempt under that section, the
insurance company is the subject of a
court supervised rehabilitation,
conservatorship, liquidation, or similar
state proceeding. In such cases, the
reduction in premium income to
$350,000 or less is likely to be
involuntary and a direct result of the
state proceeding. However, the final
regulations continue to apply the
Change in Status Rule to all other
insurance companies qualifying for tax
exemption under section 501(c)(15).

3. UBTI Rule

Some commentators asked how the
UBTI Rule would apply when assets
that are transferred to a tax-exempt
entity are used partly in an activity of
the organization the income from which
is subject to tax under section 511(a)
(“‘section 511(a) activity”) and partly in
other activities. The UBTI Rule in the
proposed regulations defers gain
recognition with respect to those assets
that will be used in a section 511(a)
activity of the tax-exempt entity after
the asset is transferred to the tax-exempt
entity or after the taxable corporation
converts to tax-exempt status. The final
regulations provide that, if an asset will
be used partly or wholly in a section
511(a) activity of a tax-exempt entity,
the taxable corporation will recognize
an amount of gain or loss that bears the
same ratio to the asset’s built-in gain or
loss as 100 percent reduced by the
percentage of use in the section 511(a)
activity bears to 100 percent. The
taxable corporation generally may rely
on a written representation from the tax-
exempt entity as to the anticipated
percentage of use of the asset in a
section 511(a) activity during the first

taxable year after the transfer or change
in status. If the percentage of an asset’s
use in the section 511(a) activity later
decreases from the estimate used in
computing gain or loss when the asset
was transferred, the tax-exempt entity
will recognize part of the deferred gain
or loss in an amount that is
proportionate to the decrease in use in
the section 511(a) activity, and the gain
or loss recognized will be subject to tax
under section 511(a). The tax-exempt
entity must use the same reasonable
method of allocation for determining the
percentage it uses assets in the section
511(a) activity for purposes of the UBTI
Rule as it uses for other tax purposes
(e.g., depreciation deductions). The tax-
exempt entity also must use this same
reasonable method of allocation for each
taxable year that it holds the assets.

One commentator asked that gain not
be recognized when a tax-exempt entity
disposes of an asset used in a section
511(a) activity in a transaction eligible
for nonrecognition treatment under the
Code. The proposed regulations provide
that gain is recognized on such
dispositions ‘‘notwithstanding any other
provision of law,” corresponding with
the rule in section 337(b)(2)(B)(ii), and
overruling the application of
nonrecognition provisions such as
section 512(b)(5). In response to these
comments, the final regulations allow
continuing deferral to the extent that the
tax-exempt entity disposes of assets in
a transaction that qualifies for
nonrecognition of gain or loss under
section 1031 or section 1033, but only
to the extent that the replacement asset
is used in a section 511(a) activity. No
exception is made with respect to other
nonrecognition provisions.

Special Analyses

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. It is hereby certified that the
collection of information in these
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based upon the Internal
Revenue Service’s estimate that only 25
entities per year will be responding to
the collection of information, and that
the total annual reporting burden of this
information collection for all
responding entities will be only 125
hours. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.

chapter 6) is not required. Pursuant to
section 7805(f), the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Stephen R. Cleary of the
Office of Assistant Chief Counsel
(Corporate), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for 26 CFR Part 1 is amended by adding
an entry in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.337(d)—4 also issued under 26
U.S.C.337.* * *

Par. 2. Section 1.337(d)—4 is added to
read as follows:

§1.337(d)-4 Taxable to tax-exempt.

(a) Gain or loss recognition—(1)
General rule. Except as provided in
paragraph (b) of this section, if a taxable
corporation transfers all or substantially
all of its assets to one or more tax-
exempt entities, the taxable corporation
must recognize gain or loss immediately
before the transfer as if the assets
transferred were sold at their fair market
values. But see section 267 and
paragraph (d) of this section concerning
limitations on the recognition of loss.

(2) Change in corporation’s tax status
treated as asset transfer. Except as
provided in paragraphs (a)(3) and (b) of
this section, a taxable corporation’s
change in status to a tax-exempt entity
will be treated as if it transferred all of
its assets to a tax-exempt entity
immediately before the change in status
becomes effective in a transaction to
which paragraph (a)(1) of this section
applies. For example, if a state, a
political subdivision thereof, or an
entity any portion of whose income is
excluded from gross income under
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section 115, acquires the stock of a
taxable corporation and thereafter any of
the taxable corporation’s income is
excluded from gross income under
section 115, the taxable corporation will
be treated as if it transferred all of its
assets to a tax-exempt entity
immediately before the stock
acquisition.

(3) Exceptions for certain changes in
status—(i) To whom available.
Paragraph (a)(2) of this section does not
apply to the following corporations—

(A) A corporation previously tax-
exempt under section 501(a) which
regains its tax-exempt status under
section 501(a) within three years from
the later of a final adverse adjudication
on the corporation’s tax exempt status,
or the filing by the corporation, or by
the Secretary or his delegate under
section 6020(b), of a federal income tax
return of the type filed by a taxable
corporation;

(B) A corporation previously tax-
exempt under section 501(a) or that
applied for but did not receive
recognition of exemption under section
501(a) before January 15, 1997, if such
corporation is tax-exempt under section
501(a) within three years from January
28, 1999;

(C) A newly formed corporation that
is tax-exempt under section 501(a)
(other than an organization described in
section 501(c)(7)) within three taxable
years from the end of the taxable year
in which it was formed;

(D) A newly formed corporation that
is tax-exempt under section 501(a) as an
organization described in section
501(c)(7) within seven taxable years
from the end of the taxable year in
which it was formed;

(E) A corporation previously tax-
exempt under section 501(a) as an
organization described in section
501(c)(12), which, in a given taxable
year or years prior to again becoming
tax-exempt, is a taxable corporation
solely because less than 85 percent of its
income consists of amounts collected
from members for the sole purpose of
meeting losses and expenses; if, in a
taxable year, such a corporation would
be a taxable corporation even if 85
percent or more of its income consists
of amounts collected from members for
the sole purpose of meeting losses and
expenses (a non-85 percent violation),
paragraph (a)(3)(i)(A) of this section
shall apply as if the corporation became
a taxable corporation in its first taxable
year that a non-85 percent violation
occurred; or

(F) A corporation previously taxable
that becomes tax-exempt under section
501(a) as an organization described in
section 501(c)(15) if during each taxable

year in which it is described in section
501(c)(15) the organization is the subject
of a court supervised rehabilitation,
conservatorship, liquidation, or similar
state proceeding; if such a corporation
continues to be described in section
501(c)(15) in a taxable year when it is
no longer the subject of a court
supervised rehabilitation,
conservatorship, liquidation, or similar
state proceeding, paragraph (a)(2) of this
section shall apply as if the corporation
first became tax-exempt for such taxable
year.

(ii) Application for recognition. An
organization is deemed to have or regain
tax-exempt status within one of the
periods described in paragraph
@@3)(i)(A), (B), (C), or (D) of this section
if it files an application for recognition
of exemption with the Commissioner
within the applicable period and the
application either results in a
determination by the Commissioner or a
final adjudication that the organization
is tax-exempt under section 501(a)
during any part of the applicable period.
The preceding sentence does not require
the filing of an application for
recognition of exemption by any
organization not otherwise required,
such as by §1.501(a)-1, §1.505(c)-1T,
and §1.508-1(a), to apply for
recognition of exemption.

(iii) Anti-abuse rule. This paragraph
(2)(3) does not apply to a corporation
that, with a principal purpose of
avoiding the application of paragraph
(a)(1) or (a)(2) of this section, acquires
all or substantially all of the assets of
another taxable corporation and then
changes its status to that of a tax-exempt
entity.

(4) Related transactions. This section
applies to any series of related
transactions having an effect similar to
any of the transactions to which this
section applies.

(b) Exceptions. Paragraph (a) of this
section does not apply to—

(1) Any assets transferred to a tax-
exempt entity to the extent that the
assets are used in an activity the income
from which is subject to tax under
section 511(a) (referred to hereinafter as
a “‘section 511(a) activity”). However, if
assets used to any extent in a section
511(a) activity are disposed of by the
tax-exempt entity, then,
notwithstanding any other provision of
law (except section 1031 or section
1033), any gain (not in excess of the
amount not recognized by reason of the
preceding sentence) shall be included in
the tax-exempt entity’s unrelated
business taxable income. To the extent
that the tax-exempt entity ceases to use
the assets in a section 511(a) activity,
the entity will be treated for purposes of

this paragraph (b)(1) as having disposed
of the assets on the date of the cessation
for their fair market value. For purposes
of paragraph (a)(1) of this section and
this paragraph (b)(1)—

(i) If during the first taxable year
following the transfer of an asset or the
corporation’s change to tax-exempt
status the asset will be used by the tax-
exempt entity partly or wholly in a
section 511(a) activity, the taxable
corporation will recognize an amount of
gain or loss that bears the same ratio to
the asset’s built-in gain or loss as 100
percent reduced by the percentage of
use for such taxable year in the section
511(a) activity bears to 100 percent. For
purposes of determining the gain or
loss, if any, to be recognized, the taxable
corporation may rely on a written
representation from the tax-exempt
entity estimating the percentage of the
asset’s anticipated use in a section
511(a) activity for such taxable year,
using a reasonable method of allocation,
unless the taxable corporation has
reason to believe that the tax-exempt
entity’s representation is not made in
good faith;

(ii) If for any taxable year the
percentage of an asset’s use in a section
511(a) activity decreases from the
estimate used in computing gain or loss
recognized under paragraph (b)(1)(i) of
this section, adjusted for any decreases
taken into account under this paragraph
(b)(1)(ii) in prior taxable years, the tax-
exempt entity shall recognize an amount
of gain or loss that bears the same ratio
to the asset’s built-in gain or loss as the
percentage point decrease in use in the
section 511(a) activity for the taxable
year bears to 100 percent;

(iii) If property on which all or a
portion of the gain or loss is not
recognized by reason of the first
sentence of paragraph (b)(1) of this
section is disposed of in a transaction
that qualifies for nonrecognition
treatment under section 1031 or section
1033, the tax-exempt entity must treat
the replacement property as remaining
subject to paragraph (b)(1) of this
section to the extent that the exchanged
or involuntarily converted property was
so subject;

(iv) The tax-exempt entity must use
the same reasonable method of
allocation for determining the
percentage that it uses the assets in a
section 511(a) activity as it uses for
other tax purposes, such as determining
the amount of depreciation deductions.
The tax-exempt entity also must use this
same reasonable method of allocation
for each taxable year that it holds the
assets; and

(v) An asset’s built-in gain or loss is
the amount that would be recognized
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under paragraph (a)(1) of this section
except for this paragraph (b)(1);

(2) Any transfer of assets to the extent
gain or loss otherwise is recognized by
the taxable corporation on the transfer.
See, for example, sections 336,
337(b)(2), 367, and 1001;

(3) Any transfer of assets to the extent
the transaction qualifies for
nonrecognition treatment under section
1031 or section 1033; or

(4) Any forfeiture of a taxable
corporation’s assets in a criminal or
civil action to the United States, the
government of a possession of the
United States, a state, the District of
Columbia, the government of a foreign
country, or a political subdivision of
any of the foregoing; or any
expropriation of a taxable corporation’s
assets by the government of a foreign
country.

(c) Definitions. For purposes of this
section:

(1) Taxable corporation. A taxable
corporation is any corporation that is
not a tax-exempt entity as defined in
paragraph (c)(2) of this section.

(2) Tax-exempt entity. A tax-exempt
entity is—

(i) Any entity that is exempt from tax
under section 501(a) or section 529;

(ii) A charitable remainder annuity
trust or charitable remainder unitrust as
defined in section 664(d);

(iii) The United States, the
government of a possession of the
United States, a state, the District of
Columbia, the government of a foreign
country, or a political subdivision of
any of the foregoing;

(iv) An Indian Tribal Government as
defined in section 7701(a)(40), a
subdivision of an Indian Tribal
Government determined in accordance
with section 7871(d), or an agency or
instrumentality of an Indian Tribal
Government or subdivision thereof;

(v) An Indian Tribal Corporation
organized under section 17 of the Indian
Reorganization Act of 1934, 25 U.S.C.
477, or section 3 of the Oklahoma
Welfare Act, 25 U.S.C. 503;

(vi) An international organization as
defined in section 7701(a)(18);

(vii) An entity any portion of whose
income is excluded under section 115;
or

(viii) An entity that would not be
taxable under the Internal Revenue
Code for reasons substantially similar to
those applicable to any entity listed in
this paragraph (c)(2) unless otherwise
explicitly made exempt from the
application of this section by statute or
by action of the Commissioner.

(3) Substantially all. The term
substantially all has the same meaning
as under section 368(a)(1)(C).

(d) Loss limitation rule. For purposes
of determining the amount of gain or
loss recognized by a taxable corporation
on the transfer of its assets to a tax-
exempt entity under paragraph (a) of
this section, if assets are acquired by the
taxable corporation in a transaction to
which section 351 applied or as a
contribution to capital, or assets are
distributed from the taxable corporation
to a shareholder or another member of
the taxable corporation’s affiliated
group, and in either case such
acquisition or distribution is made as
part of a plan a principal purpose of
which is to recognize loss by the taxable
corporation on the transfer of such
assets to the tax-exempt entity, the
losses recognized by the taxable
corporation on such assets transferred to
the tax-exempt entity will be
disallowed. For purposes of the
preceding sentence, the principles of
section 336(d)(2) apply.

(e) Effective date. This section is
applicable to transfers of assets as
described in paragraph (a) of this
section occurring after January 28, 1999,
unless the transfer is pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before January 28, 1999.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 4. In §602.101, paragraph (c) is
amended by adding an entry in

numerical order to the table to read as
follows:

§602.101 OMB Control numbers.

* * * * *
(C) * K *
CFR part or section where O%Auér?:g;_
identified and described trol No.
* * * * *
1.337(d)—4 .o 1545-1633
* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: December 17, 1998.
Dated: December 17, 1998.

Donald C. Lubick,

Assistant Secretary of the Treasury.

[FR Doc. 98-34210 Filed 12—28-98; 8:45 am]

BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6209-8]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of deletion from the
Frontera Creek Superfund Site from the
National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Frontera Creek Superfund Site (Site)
located in Rio Abajo within the
Municipality of Humacao, Puerto Rico,
from the National Priorities List (NPL).
The NPL is Appendix B of 40 CFR Part
300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the Puerto Rico Environmental
Quality Board have determined that the
Site poses no significant threat to public
health or the environment and,
therefore, no further response actions
pursuant to CERCLA are appropriate.

EFFECTIVE DATE: December 29, 1998.

FOR FURTHER INFORMATION CONTACT:

Luis E. Santos, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 2, Caribbean
Environmental Protection Division
(CEPD), Centro Europa Building, Suite
417, 1492 Ponce de Leon Ave., Stop 22,
San Juan, Puerto Rico 00907-4127, (787)
729-6951 Ext. 223.

SUPPLEMENTARY INFORMATION: The Site
to be deleted from the NPL is: the
Frontera Creek Superfund Site, Rio
Abajo, Puerto Rico.

A Notice of Intent to Delete for this
Site was published on July 30, 1998 (63
FR 40685-40687). The closing date for
comments on the Notice of Intent to
Delete was August 31, 1998. EPA held
a public availability session on the
proposal to delete the Site from the NPL
on August 20, 1998 at the Humacao
Town Hall. EPA received two letters
offering comments. EPA responded to
the letters and no further action is
required. Copies of the letters and the
responses are available in the
Administrative Record File.

EPA identifies sites that appear to
present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
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sites. As described in 40 CFR
300.425(e)(3) of the NCP, any site
deleted from the NPL remains eligible
for remedial actions in the unlikely
event that conditions at the site warrant
such action in the future. Deletion of a
site from the NPL does not affect
responsible party liability or impede
agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: December 14, 1998.
William Muszynski,
Acting Regional Administrator, U.S. EPA
Region II.

For the reasons set out in the
preamble, 40 CFR Part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to Part 300
is amended by removing the site,
“Frontera Creek, Rio Abajo, Puerto
Rico.”

[FR Doc. 98-34303 Filed 12-28-98; 8:45 am)]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL—6209-3]
National Oil and Hazardous

Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of deletion for the Hill
Property portion of the American
Cyanamid Superfund Site from the
National Priorities List.

SUMMARY: The United States
Environmental Protection Agency (EPA)
announces the deletion of the Hill
Property (HP) portion of the American
Cyanamid Superfund Site from the
National Priorities List (NPL). The
American Cyanamid Site is located in
Bound Brook, New Jersey in the
southeastern section of Bridgewater
Township, Somerset County. The NPL
is Appendix B of 40 CFR Part 300 which
is the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of New Jersey have
determined that all appropriate
response actions under CERCLA have
been implemented at the HP portion of
the American Cyanamid site to protect
human health, welfare and the
environment. This partial deletion
pertains only to the HP portion of the
American Cyanamid Site and does not
include the other portions of the
American Cyanamid Site.

EFFECTIVE DATE: December 29, 1998.
FOR FURTHER INFORMATION CONTACT: Jeff
Catanzarita, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region 1l, 290, Broadway—19th Floor,
New York, NY 10007-1866, (212) 637—
44009.

SUPPLEMENTARY INFORMATION: The site to
be partially deleted from the NPL is: the
Hill Property (HP) portion of the
American Cyanamid Site located in
Bridgewater, Somerset County, New
Jersey.

A Notice of Intent to Delete for the HP
portion was published on October 20,
1998 (63 FR 55986). The closing date for
comments on the Notice of Intent to
Delete was November 19, 1998. EPA
received no comments. The Deletion
Docket may be reviewed at the EPA
Region Il office in New York, New York,
the Bridgewater Town Hall and

TABLE 1.—GENERAL SUPERFUND SECTION

Somerset County/Bridgewater Library in
Bridgewater, New Jersey, and New
Jersey Department of Environmental
Protection office in Trenton, New Jersey.

EPA identifies sites that appear to
present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. As described in 40 CFR
300.425(e)(3) of the NCP, any site or
portion thereof deleted from the NPL
remains eligible for remedial actions in
the unlikely event that conditions
warrant such action in the future.
Deletion of a portion of a site from the
NPL does not affect responsible party
liability or impede agency efforts to
recover costs associated with response
efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: December 12, 1998.

William Muszynski,

Acting Regional Administrator, Region I.
For the reasons set out in the

preamble, 40 CFR Part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.0.12777, 56 FR 54757, 3 CFR
1991 Comp., p.351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

2. Table 1 of Appendix B to Part 300
is amended by revising the entry for
“American Cyanamid Co., Bound Brook,
New Jersey” to read as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/County Notes(a)
* * * * * * *
NJ s American Cyanamid CO. .....ccvveiiieeeiiiieeiiieeesieeesieeeesreeesere e e saeeeesrneeesteeeenaeees Bound Brook .........ccccceveeivieeiiiieesiieeens P
* * * * * * *
(a) * % %

P=Sites with partial deletion(s).
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[FR Doc. 98-34301 Filed 12—-28-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL—6210-1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of Deletion for the Lodi
Municipal Well Superfund Site from the
National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Lodi Municipal Well Superfund Site
(Site) located in Lodi, Bergen County,
New Jersey, from the National Priorities
List (NPL). The NPL is Appendix B of
40 CFR part 300 which is the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of New Jersey have
determined that the Site poses no
significant threat to public health or the
environment and, therefore, no further
response actions pursuant to CERCLA
are appropriate.

EFFECTIVE DATE: December 29, 1998.

FOR FURTHER INFORMATION CONTACT: Jeff
Catanzarita, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region Il, 290 Broadway—19th Floor,
New York, NY 10007-1866, (212) 637—
4409.

SUPPLEMENTARY INFORMATION: The Site
to be deleted from the NPL is: the Lodi
Municipal Well Site (Site) located in
Lodi, Bergen County, New Jersey. A
Notice of Intent to Delete for this Site
was published on October 20, 1998 (63
FR 55985). The closing date for
comments on the Notice of Intent to
Delete was November 19, 1998. EPA
received three written comments from
one individual. One comment raised
procedureal questions regarding how
sites are deleted from the NPL. The
remaining comments expressed concern
about sporadic non-radiological regional
contamination in the area.

EPA provided detailed responses to
these comments in a responsiveness
summary, which is contained in the
Deletion Docket. The Deletion Docket
may be reviewed at the EPA Region Il

office in New York, New York, and the
Lodi Memorial Public Library in Lodi,
New Jersey. EPA identifies sites that
appear to present a significant risk to
public health, welfare, or the
environment and it maintains the NPL
as the list of those sites. As described in
40 CFR 300.425(e)(3) of the NCP, any
site deleted from the NPL remains
eligible for remedial actions in the
unlikely event that conditions at the site
warrant such action in the future.
Deletion of a site from the NPL does not
affect responsible party liability or
impede agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300
Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.
Dated: December 14, 1998.
William Muszynski,
Acting Regional Administrator, Region II.
For the reasons set out in the
preamble, 40 CFR Part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR

1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to Part 300
is amended by removing the site, “Lodi
Municipal Well, Lodi, N.J.”

[FR Doc. 98-34302 Filed 12—28-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL—6209-7]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Deletion of the Denzer
& Schafer X-Ray Company Site from the
National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region Il announces the
deletion of the Denzer & Schafer X-Ray
Company Site in Bayville, New Jersey

from the National Priorities List (NPL).
The NPL is Appendix B of 40 CFR part
300 which is the National Oil and
Hazardous Substances Contingency Plan
(NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980 (CERCLA) as amended. EPA
and the State of New Jersey have
determined that the site poses no
significant threat to public health or the
environment and, therefore, no remedial
measures pursuant to CERCLA are
appropriate.

EFFECTIVE DATE: December 29, 1998.

FOR FURTHER INFORMATION CONTACT:
Matthew Westgate, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region Il, 290 Broadway, 19th
floor, New York, N.Y. 10007-1866. (212)
637-4422.

ADDRESSES: Comprehensive information
about the Denzer & Schafer X-Ray
Company Site is available for viewing at
the Administrative Record Repositories
which are located at:

Berkeley Township Library, 42 Station
Road, Bayville, New Jersey 08721

Berkeley Township Municipal Building,
Pinewald-Keswick Road, P.O. Box B,
Bayville, New Jersey 08721

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: Denzer &
Schafer X-Ray Company, Bayville, New
Jersey.

A Notice of Intent to Delete for this
site was published in the Federal
Register on August 18, 1998 (63 FR
44218). The closing date for comments
on the Notice of Intent to Delete was
September 17, 1998. EPA received no
comments.

The EPA identifies sites that appear to
present a significant risk to public
health, welfare or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust (Fund) financed
remedial actions. Pursuant to 40 CFR
300.425(e)(3) of the NCP, any site
deleted from the NPL remains eligible
for Fund-financed remedial actions in
the unlikely event conditions at the Site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
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requirements, Superfund, Water

pollution control, Water supply.
Dated: December 14, 1998.

William Muszynski,

Acting Regional Administrator, Region II.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR
1991 Comp., p 351; E.O. 12580, 52 FR 02923;
3 CFR, 1987 Comp., p 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the site,
“Denzer & Schafer X-Ray Co., Bayville,
New Jersey.”

[FR Doc. 98—-34305 Filed 12—-28-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 710
[OPPTS-82052; FRL-6052-7]

1998 Reporting Notice and
Amendment; Partial Updating of TSCA
Inventory Data Base, Production and
Site Reports

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; Amendment; Notice
of Reporting Period Extension.

SUMMARY: This document announces an
amendment to the Toxic Substances
Control Act (TSCA) Inventory Update
Rule (IUR) that extends the reporting
deadline for 1998. The time for
reporting has been extended so that IUR
reports are now due by January 31,
1999. This is a one-time extension for
the 1998 reporting period only. The IUR
requires manufacturers and importers of
certain chemical substances included on
the TSCA Chemical Substance
Inventory to report current data on the
production volume, plant site, and site-
limited status of the substances.

DATES: This amendment is effective
December 29, 1998. The 1998 IUR
reporting period is extended to run from
August 25, 1998 to January 31, 1999.
FOR FURTHER INFORMATION CONTACT: For
general information contact: Susan B.
Hazen, Director, Environmental
Assistance Division (7408), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404; TDD: (202)

554-0551; e-mail: TSCA-
Hotline@epamail.epa.gov. For technical
information contact: Scott M. Sherlock,
Information Management Divison
(7407), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460, telephone: (202) 260—1536,
fax: (202) 260-9555, e-mail:
sherlock.scott@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Does this Notice Apply to Me?

You may be potentially affected by
this action if you manufactured or
imported organic chemicals or other
chemicals subject to proposed or final
rules or orders during your company’s
latest fiscal year prior to August 25,
1998. This notice announces a rule
amendment which provides for an
extension of the 1998 IUR reporting
deadline. The Agency must receive the
reports by January 31, 1999. The
original Federal Register notice for the
1998 IUR collection was published on
August 28, 1998 (63 FR 45950)(FRL-
6028-3). Potentially affected categories
and entities may include, but are not
limited to:

Examples of potentially Af-
Category Il?‘ected Entities Y

Chemical Manufacturers of chemical
manufactur- substances subject to the
ers (SIC rule.
codes 28
and 2911).

Chemical im- Importers of chemical sub-
porters (SIC stances. Under the regula-
Codes 28 tions importers include
and 2911). such persons as brokers,

agents, importers of
record, consignees, and
owners.

This table is not intended to be
exhaustive, but rather provides a
summary guide for readers regarding
entities likely to be affected by this
action. Other types of entities not listed
in this table could also be affected. To
determine whether you or your business
is affected by this action, you should
carefully examine the applicability
provisions beginning at 40 CFR part
710. If you have any questions regarding
the applicability of this action to a
particular entity, consult the technical
person listed in the “FOR FURTHER
INFORMATION CONTACT” section.

Il. How Can | Get Additional
Information or Copies of this Document
or Other Support Documents?

A. Electronically

You may obtain electronic copies of
this document and other IUR related
documents from the EPA Internet Home

Page at http://www.epa.gov/opptintr/
iur98. On the Home Page select *‘Laws
and Regulations’ and then look up the
entry for this document under “Federal
Register - Environmental Documents.”
An alternative internet address is the
“Federal Register” listings at http://
www.epa.gov/homepage/fedrgstr/.

B. Fax-on-Demand

You may request a faxed copy of the
Form U, the form used for IUR
reporting, by using a faxphone to call
(202) 401-0527 and selecting item 5119.

C. In Person or By Phone

If you have any questions or need
additional information about this action,
please contact the technical person
identified in the “FOR FURTHER
INFORMATION CONTACT” section, or
the staff at the TSCA Hotline. In
addition, the official record for the IUR
has been established under docket
control number OPPTS—82015A. The
public version of this record, including
printed, paper versions of any electronic
comments, which does not include any
information claimed as CBI, is available
for inspection in Rm. G-099, Waterside
Mall, 401 M St., SW., Washington, DC,
from noon to 4 p.m., Monday through
Friday, excluding legal holidays. The
Docket Office telephone number is (202)
260-0660.

I11. Why is the Agency taking this
Action?

EPA is issuing this amendment to
extend the 1998 reporting period for
IUR reporting until January 31, 1999.
The August 28, 1998 Notice designated
the IUR reporting period as August 25,
1998 to December 23, 1998. The Agency
is taking this action in response to
concerns raised by the regulated
community about their ability to submit
the required information in a timely
basis. There are two separate process
issues that are the bases to these
concerns. First, the Agency did not
make reporting materials available to
the regulated community until August
28, 1998, three days after the beginning
of the reporting period. Second, the
Agency introduced reporting software
on disks for this reporting period, and
a significant portion of the regulated
community is having some difficulty
working with the new reporting media.
EPA believes it is appropriate to extend
the reporting period to allow the
regulated community to adjust to the
new software and submit their reports.

IV. What is the Agency’s Authority for
Taking the Action in this Document?

The Inventory Update Rule or IUR is
issued pursuant to the authority of
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section 8(a) of TSCA, 15 U.S.C. 2607(a).
The regulations for this rule are located
at 40 CFR part 710, (51 FR 21438, June
12, 1986).

Under section 553(b)(3)(B) of the
Administrative Procedure Act (APA), 5
U.S.C. 553(b)(3)(B), the Agency may
make a rule immediately final if it finds
that notice and public participatory
procedures are impracticable,
unnecessary or contrary to the public
interest. In this case, for the extension
sought, the Agency does find that
normal notice and public process
rulemaking is impracticable,
unnecessary and contrary to the public
interest.

The Agency believes that this one
time extension is consistent with the
public interest because it is designed to
facilitate compliance with the IUR and
to ensure that the 1998 collection
includes accurate data on chemical
manufacturing in the United States. The
Agency further believes that the one
time extension will not adversely affect
potential users of the IUR data since the
extension will not delay the processing
of the IUR collected information.

Notice and public comment are
impracticable because the existing
reporting deadlines would expire by the
time the notice and comment period
was completed. As indicated above,
EPA intends to process the IUR
information on an expedited schedule,
making the information available to
users in the same time frame as
originally planned.

Similarly, under section 553(d) of the
APA, 5 U.S.C. 553(d), the Agency may
make a rule immediately effective “for
good cause found and published with
the rule.” In addition to the reasons
discussed above, EPA believes that there
is ““‘good cause” because today’s action
does not impose any additional burdens
on the regulated community, and in fact
provides a more relaxed reporting
schedule. Accordingly, EPA is making
this amendment effective upon
publication in the Federal Register.

V. Do Any Regulatory Assessment
Related Requirements Apply to this
Action?

No. This action is classified as a final
rule because it makes an amendment to
the Code of Federal Regulations (CFR).
The amendment to the CFR is necessary
to allow for a one time extension to the
1998 reporting IUR period. This action
does not impose any new requirements
or amend the existing requirements.
This action does not require review by
the Office of Management and Budget
(OMB) under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),

the Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not impose any
enforceable duty, contain any unfunded
mandate, or impose any significant or
unique impact on small governments as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), and
does not require prior consultation with
State, local, and tribal government
officials as specified by Executive Order
12875, entitled Enhancing
Intergovernmental Partnerships (58 FR
58093, October 28, 1993) or Executive
Order 13084, entitled Consultation and
Coordination with Indian Tribal
Governments (63 FR 27655, May
19,1998), or involve special
consideration of environmental justice
related issues as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Pub. L. 104-113, section
12(d) (15 U.S.C. 272 note). In addition,
since this action is not subject to notice-
and-comment requirements under the
Administrative Procedure Act or any
other statute, it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). EPA’s compliance with these
statutes and Executive Orders for the
underlying rule is discussed in the
preamble to the final IUR rule (63 FR
45950, August 28, 1998)(6028-3).

V1. Does EPA Have to Submit this
Action to Congress and the Comptroller
General of the United States?

Yes, this one time extension to the
1998 IUR reporting period is classified
as a “final rule.” The Congressional
Review Act, 5 U.S.C. 801 et seq.,
generally provides that, before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. However, section 808
provides that for any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefore in the
rule) that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest, shall
take effect at such time as the agency

promulgating the rule determines. 5
U.S.C. 808(2). As stated previously, EPA
has made such a good cause finding,
including the reasons therefore, and
established an effective date of
December 29, 1998. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 710

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: December 17, 1998.
Susan H. Wayland,

Acting Assistant Administrator for
Prevention, Pesticides and Toxic Substances.

Therefore 40 CFR part 710 is amended
as follows:

PART 710—[AMENDED]

1. The authority citation for part 710
continues to read as follows:
Authority: 15 U.S.C. 2607(a).

2. Section 710.33 is amended by
revising paragraph (b) and by adding
paragraph (c) to read as follows:

§710.33 When to report.

* * * * *

(b) Recurring reporting periods. The
first recurring reporting period is from
August 25, 1990 to December 23, 1990.
Subsequent reporting periods, except as
provided in paragraph (c) of this
section, are from August 25 to December
23 at 4-year intervals thereafter. Any
person described in §710.28(b) must
report during the appropriate reporting
period for each chemical substance
described in § 710.25 that the person
manufactured during the applicable
corporate fiscal year described in
§710.28(h).

(c) Reporting in 1998. The 1998
reporting period is from August 25,
1998 until January 31, 1999. Any person
described in § 710.28(b) must report
during this reporting period for each
chemical substance described in
§710.25 that the person manufactured
during the applicable corporate fiscal
year described in §710.28(b). This
reporting period is applicable to 1998
reporting only.

[FR Doc. 98-34428 Filed 12-28-98; 8:45 am]
BILLING CODE 6560-50—F



Federal Register/Vol. 63, No. 249/ Tuesday, December 29, 1998/Rules and Regulations

71601

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 98-98; FCC 98-324]

Call Sign Assignments for Broadcast
Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission modifies
its practices and procedures regarding
the assignment of call signs to radio and
television broadcast stations. The
document replaces the Commission’s
existing manual procedures with an on-
line system for the electronic
preparation and submission of requests
for the reservation and authorization of
new and modified call signs.
Implementation of the on-line call sign
system will enhance the speed and
certitude of radio and television
broadcast station call sign assignments,
thereby providing better service to all
broadcast licensees and permittees, and
will also conserve Commission
resources.

EFFECTIVE DATE: December 29, 1998.

FOR FURTHER INFORMATION CONTACT:
James J. Brown or Jerianne Timmerman
at (202) 418-1600.

SUPPLEMENTARY INFORMATION:

1. In this Report and Order adopted
December 8, 1998, and released
December 16, 1998, the Federal
Communications Commission is
modifying its practices and procedures
regarding the assignment of call signs to
radio and television broadcast stations.
As proposed in the Notice of Proposed
Rulemaking in this proceeding, 63 FR
38357 (July 16, 1998), this Report and
Order replaces the Commission’s
existing manual procedures for
assigning call signs with an on-line
system for the electronic preparation
and submission of requests for the
reservation and authorization of new
and modified call signs.

2. As described in detail in the Report
and Order, implementation of the on-
line call sign system will enhance the
speed and certitude of radio and
television broadcast station call sign
assignments, thereby providing better
service to all broadcast licensees and
permittees, and will also conserve
Commission resources. For these
reasons, the Report and Order requires
broadcast licensees and permittees to
utilize the new on-line system in
making call sign requests. However, as
the Commission seeks to avoid any

disruption to broadcast licensees and
permittees who may not have ready
access to the Internet, the Report and
Order allows applicants to request a
waiver of the Commission’s requirement
to utilize the on-line system to request
new or modified call signs for their
stations.

3. The complete text of this Report
and Order is available for inspection
and copying during normal business
hours in the Federal Communications
Commission Reference Center (Room
239), 1919 M Street, N.W., Washington,
D.C., and it may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, N.W.,
Washington, D.C. 20036, (202) 857—
3800.

Final Regulatory Flexibility Act
Analysis (FRFA)

Summary

4. As required by the Regulatory
Flexibility Act (RFA), 5 U.S.C. 603, an
Initial Regulatory Flexibility Analysis
(IRFA) was incorporated in the Notice of
Proposed Rulemaking (NPRM) in this
proceeding. The Commission sought
written public comments on the
proposals in the NPRM, including on
the IRFA. The Commission’s Final
Regulatory Flexibility Analysis (FRFA)
in this Report and Order conforms to
the RFA, as amended by the Contract
With America Advancement Act of
1996.

Need for and Objectives of Action

5. This Report and Order adopts
modified procedures regarding the
assignment of call signs for radio and
television broadcast stations. By
replacing its existing manual procedures
with a new on-line system for the
electronic preparation and submission
of requests for new and modified call
signs, the Commission will enhance the
speed and certitude of radio and
television broadcast station call sign
assignments, while at the same time
conserving Commission resources.

Significant Issues Raised by Public in
Response to Initial Analysis

6. No comments were received
specifically in response to the IRFA
contained in the NPRM. However, two
commenters did address an issue
relating to call signs for low power
television (LPTV) stations, whose
licensees are generally small businesses.
One commenter opposed allowing LPTV
permittees to reserve four-letter call
signs, but another commenter opposed
this position. The Commission
concluded that there was no compelling

reason to prevent LPTV permittees from
obtaining four-letter call signs via the
new electronic system if they wish to
replace their Commission-assigned five
character alpha-numeric call signs.

Description and Estimate of the Number
of Small Entities Involved

7. Definition of a ““Small Business.”
Under the RFA, small entities may
include small organizations, small
businesses, and small governmental
jurisdictions. 5 U.S.C. 601(6). The RFA,
5 U.S.C. 601(3), generally defines the
term “small business’ as having the
same meaning as the term “small
business concern’ under the Small
Business Act, 15 U.S.C. 632. A small
business concern is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). Pursuant to 5
U.S.C. 601(3), the statutory definition of
a small business applies “unless an
agency after consultation with the Office
of Advocacy of the SBA and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.”

8. In the IRFA we stated that we
tentatively believe that the SBA’s
definition of ““‘small business” greatly
overstates the number of radio and
television broadcast stations that are
small businesses and is not particularly
suitable for the purpose of determining
the impact of the proposals in the NPRM
on small television and radio stations.
While we utilized the SBA’s definition
to determine the number of small
businesses to which the revised call sign
procedures would apply, we reserved
the right to adopt a more suitable
definition of “small business” as
applied to radio and television
broadcast stations. We received no
comment in response to the IRFA on
how to define radio and television
broadcast ‘‘small businesses.”
Therefore, we will continue to utilize
the SBA'’s definitions for the purposes of
this FRFA.

9. Issues in Applying the Definition of
a “Small Business.” As discussed
below, we could not precisely apply the
foregoing definition of ““small business”
in developing our estimates of the
number of small entities to which the
amended call sign procedures will
apply. Our estimates reflect our best
judgments based on the data available to
us.
10. An element of the definition of
“*small business” is that the entity not
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be dominant in its field of operation. We
are unable at this time to define or
quantify the criteria that would

establish whether a specific radio or
television station is dominant in its field
of operation. Accordingly, the following
estimates of small businesses to which
the new call sign rules and procedures
will apply do not exclude any radio or
television station from the definition of
a small business on this basis and are
therefore overinclusive to that extent.
An additional element of the definition
of “small business” is that the entity
must be independently owned and
operated. As discussed further below,
we could not fully apply this criterion,
and our estimates of small businesses to
which the amended call sign procedures
may apply may be overinclusive to this
extent.

11. With respect to applying the
revenue cap, the SBA has defined
“annual receipts” specifically in 13 CFR
121.104, and its calculations include an
averaging process. We do not currently
require submission of financial data
from licensees that we could use in
applying the SBA’s definition of a small
business. Thus, for purposes of
estimating the number of small entities
to which the rules apply, we are limited
to considering the revenue data that are
publicly available, and the revenue data
on which we rely may not correspond
completely with the SBA definition of
annual receipts.

12. Under SBA criteria for
determining annual receipts, if a
concern has acquired an affiliate or been
acquired as an affiliate during the
applicable averaging period for
determining annual receipts, the annual
receipts in determining size status
include the receipts of both firms. 13
CFR 121.104(d)(1). The SBA defines
affiliation in 13 CFR 121.103. In this
context, the SBA'’s definition of affiliate
is analogous to our attribution rules.
Generally, under the SBA'’s definition,
concerns are affiliates of each other
when one concern controls or has the
power to control the other, or a third
party or parties controls or has the
power to control both. 13 CFR
121.103(a)(1). The SBA considers factors
such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, in determining whether
affiliation exists. 13 CFR 121.103(a)(2).
Instead of making an independent
determination of whether television
stations were affiliates based on SBA’s
definitions, we relied on the databases
available to us to provide us with that
information.

13. Estimates Based on Census Data.
The amended call sign rules and

procedures will apply to television and
LPTV broadcasting licensees and
permittees and radio broadcasting
licensees and permittees. The SBA
defines a television broadcasting station
that has no more than $10.5 million in
annual receipts as a small business.
Television broadcasting stations consist
of establishments primarily engaged in
broadcasting visual programs by
television to the public, except cable
and other pay television services.
Included in this industry are
commercial, religious, educational, and
other television stations. Also included
are establishments primarily engaged in
television broadcasting and which
produce taped television program
materials. Separate establishments
primarily engaged in producing taped
television program materials are
classified under another SIC number.
14. There were 1,509 television

stations operating in the Nation in 1992.

That number has remained fairly steady
as indicated by the approximately 1,583
operating television broadcasting

stations in the Nation as of August 1998.

For 1992, the number of television
stations that produced less than $10.0
million in revenue was 1,155
establishments. Thus, the amended call
sign procedures will affect some of the
approximately 1,583 television stations;
approximately 77%, or 1219, of those
stations are considered small
businesses. The amended call sign
procedures will also apply to LPTV
stations that choose to apply for four
letter call signs, and we believe that the
vast majority of the existing 2088 LPTV
stations are small businesses. These
estimates may overstate the number of
small entities since the revenue figures
on which they are based do not include
or aggregate revenues from non-
television affiliated companies.

15. The amended call sign rules and
procedures will also affect radio
stations. The SBA defines a radio
broadcasting station that has no more
than $5 million in annual receipts as a
small business. A radio broadcasting
station is an establishment primarily
engaged in broadcasting aural programs
by radio to the public. Included in this
industry are commercial, religious,
educational, and other radio stations.
Radio broadcasting stations that
primarily are engaged in radio
broadcasting and that produce radio
program materials are similarly
included. However, radio stations that
are separate establishments and are
primarily engaged in producing radio
program material are classified under
another SIC number. The 1992 census
indicates that 96 percent (5,861 of
6,127) of radio station establishments

produced less than $5 million in
revenue in 1992. Official Commission
records indicate that 11,334 individual
radio stations were operating in 1992.
As of August 1998, official Commission
records indicate that 12,365 radio
stations were operating. We conclude
that a similarly high percentage (96
percent) of current radio broadcasting
licensees are small entities, some of
which will be affected by the amended
call sign procedures. These estimates
may overstate the number of small
entities since the revenue figures on
which they are based do not include or
aggregate revenues from non-radio
affiliated companies.

Description of Projected Recording,
Recordkeeping, and Other Compliance
Requirements

16. The measures adopted in the
Report and Order will reduce the
burdens on broadcast station licensees
and permittees applying for or
requesting a change in their station call
signs. Replacement of the current
manual call sign assignment process
with an entirely electronic system will
reduce the overall administrative
burden upon both broadcast licensees
and the Commission. Given the
expected benefits of the new electronic
system, all broadcast licensees and
permittees will be required to utilize the
system to make call sign requests. We
believe that utilization of the new on-
line system will, among other things,
increase the speed and certitude of the
call sign assignment process, conserve
Commission resources, and aid
licensees and permittees by informing
them of errors in their call sign requests
before they are actually sent. The
measures adopted in the Report and
Order do not alter the Commission’s
current rules and policies regarding call
signs (such as what constitutes a valid
call sign), but modify the procedures by
which call signs are assigned.

Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

17. This Report and Order
implements the Mass Media Bureau’s
new on-line call sign reservation
system. Given the expected benefits of
the new electronic system for both
broadcast station licensees and the
Commission, we determined to require
all broadcast licensees and permittees to
utilize the system for reserving call
signs. No comments were submitted
opposing mandatory use of the
electronic call sign system, and none
contended that use of the system would
impose a significant economic impact
on small entities, although one
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commenter supported a phase in period
before use of the system would become
mandatory. Given the significant
inefficiencies, for both licensees and the
Commission, associated with
maintaining a manual call sign request
system following the implementation of
our new electronic system, we declined
to adopt a phase in period for the new
on-line system. However, as we seek to
avoid any disruption to broadcast
licensees and permittees (particularly
small or rural broadcasters) who may
not have ready access to the Internet, we
will allow applicants to request a waiver
of our requirement to utilize the on-line
system to make call sign requests.

Report to Congress

18. The Commission will send a copy
of the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996. See 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
the FRFA, to the Chief Counsel for
Advocacy of the SBA.

19. Authority for issuance of this
Report and Order is contained in
Sections 4(i), 4(j) and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j) and
303.

List of Subjects in 47 CFR parts 73 and
74

Radio broadcasting, Reporting and
recordkeeping requirements, Television
broadcasting.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Parts 73 and 74 of Chapter | of Title
47 of the Code of Federal Regulations
are amended as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

2. Section 73.3550 is revised to read
as follows:

§73.3550 Requests for new or modified
call sign assignments.

(a) All requests for new or modified
call sign assignments for radio and
television broadcast stations shall be
made via the FCC’s on-line call sign
reservation and authorization system
accessible through the Internet’s World
Wide Web by specifying http://

www.fcc.gov. Licensees and permittees
may utilize this on-line system to
determine the availability and licensing
status of any call sign; to select an initial
call sign for a new station; to change a
station’s currently assigned call sign; to
modify an existing call sign by adding
or deleting an “-FM” or ““-TV” suffix; to
exchange call signs with another
licensee or permittee in the same
service; or to reserve a different call sign
for a station being transferred or
assigned.

(b) No request for an initial call sign
assignment will be accepted from a
permittee for a new radio or full-service
television station until the FCC has
granted a construction permit. Each
such permittee shall request the
assignment of its station’s initial call
sign expeditiously following the grant of
its construction permit. All initial
construction permits for low power TV
stations will be issued with a five-
character low power TV call sign, in
accordance with § 74.783(d) of this
chapter.

(c) Following the filing of a transfer or
assignment application, the proposed
assignee/transferee may request a new
call sign for the station whose license or
construction permit is being transferred
or assigned. No change in call sign
assignment will be effective until such
transfer or assignment application is
granted by the FCC and notification of
consummation of the transaction is
received by the FCC.

(d) Where an application is granted by
the FCC for transfer or assignment of the
construction permit or license of a
station whose existing call sign
conforms to that of a commonly-owned
station not part of the transaction, the
new licensee of the transferred or
assigned station shall expeditiously
request a different call sign, unless
consent to retain the conforming call
sign has been obtained from the primary
holder and from the licensee of any
other station that may be using such
conforming call sign.

(e) Call signs beginning with the letter
“K” will not be assigned to stations
located east of the Mississippi River, nor
will call signs beginning with the letter
“W” be assigned to stations located west
of the Mississippi River.

(f) Only four-letter call signs (plus an
LP suffix or FM or TV suffixes, if used)
will be assigned. However, subject to
the other provisions of this section, a
call sign of a station may be conformed
to a commonly owned station holding a
three-letter call sign assignment (plus
FM, TV or LP suffixes, if used).

(9) Subject to the foregoing
limitations, applicants may request call
signs of their choice if the combination

is available. Objections to the
assignment of requested call signs will
not be entertained at the FCC. However,
this does not hamper any party from
asserting such rights as it may have
under private law in some other forum.
Should it be determined by an
appropriate forum that a station should
not utilize a particular call sign, the
initial assignment of a call sign will not
serve as a bar to the making of a
different assignment.

(h) Stations in different broadcast
services (or operating jointly in the 535-
1605 kHz band and in the 1605-1705
kHz band) which are under common
control may request that their call signs
be conformed by the assignment of the
same basic call sign if that call sign is
not being used by a non-commonly
owned station. For the purposes of this
paragraph, 50% or greater common
ownership shall constitute a prima facie
showing of common control.

(i) The provisions of this section shall
not apply to International broadcast
stations or to stations authorized under
part 74 of this chapter (except as
provided in §74.783).

(i) A change in call sign assignment
will be made effective on the date
specified in the postcard acknowledging
the assignment of the requested new call
sign and authorizing the change. Unless
the requested change in call sign
assignment is subject to a pending
transfer or assignment application, the
requester is required to include in its
on-line call sign request a specific
effective date to take place within 45
days of the submission of its electronic
call sign request. Postponement of the
effective date will be granted only in
response to a timely request and for
only the most compelling reasons.

(k) Four-letter combinations
commencing with “W” or “K’ which
are assigned as call signs to ships or to
other radio services are not available for
assignment to broadcast stations, with
or without the “-FM” or “-TV”’ suffix.

(I) Users of nonlicensed, low-power
devices operating under part 15 of this
chapter may use whatever identification
is currently desired, so long as propriety
is observed and no confusion results
with a station for which the FCC issues
a license.

(m) Where a requested call sign,
without the “-FM,” “-TV"" or **-LP”
suffix, would conform to the call sign of
any other non-commonly owned
station(s) operating in a different
service, an applicant utilizing the on-
line reservation and authorization
system will be required to certify that
consent to use the secondary call sign
has been obtained from the holder of the
primary call sign.
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PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

3. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, and
554.

4. Section 74.783 is amended by
revising paragraph (e) to read as follows:

§74.783 Station identification.

* * * * *

(e) Low power TV permittees or
licensees may request that they be
assigned four-letter call signs in lieu of
the five-character alpha-numeric call
signs described in paragraph (d) of this
section. Parties requesting four-letter
call signs are to follow the procedures
delineated in § 73.3550 of this chapter.
Such four-letter call signs shall begin
with K or W; stations west of the
Mississippi River will be assigned an
initial letter K and stations east of the
Mississippi River will be assigned an
initial letter W. The four-letter call sign
will be followed by the suffix “-LP.”

* * * * *

[FR Doc. 98-34237 Filed 12—-28-98; 8:45 am]
BILLING CODE 6712-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1871

Administrative Revisions to the NASA
FAR Supplement, MidRange
Procurement Procedures

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: This is a final rule to conform
NASA FAR Supplement MidRange
Procurement Procedures with FAR
19.10 and 13.5.

DATES: This final rule is effective
December 29, 1998.

ADDRESSES: Celeste Dalton, NASA
Headquarters Office of Procurement,
Contract Management Division (Code
HK), Washington, DC 20546.

FOR FURTHER INFORMATION CONTACT:
Celeste Dalton, (202) 358-1645.
SUPPLEMENTARY INFORMATION:

Background

NASA MidRange Procurement
Procedures require that all acquisitions
be reserved for small business concerns
with specific exceptions noted. FAR

Subpart 19.10, Small Business
Competitiveness Demonstration
Program, requires acquisitions in four
designated industry groups be
conducted on an unrestricted basis as
long as specific goals for small business
are achieved. This rule will add
acquisitions subject to FAR Subpart
19.10 to the list of MidRange
exceptions. Also, FAR Subpart 13.5,
Test Program for Certain Commercial
Items, allows for use of simplified
acquisition procedures for commercial
item acquisition of $5M or less. NASA
MidRange Procurement Procedures
require that commercial items acquired
under FAR Subpart 13.5 be
accomplished using MidRange
Procedures. This precludes the use of
additional flexibility provided for in
FAR Part 13. This final rule will relax
the MidRange requirement to permit use
of MidRange Procurement Procedures
for commercial item acquisitions
conducted under FAR Subpart 13.5.
Also, an editorial change is made to
correct a FAR citation noted in section
1871.401-6.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
since the changes modify administrative
procedures and do not impose any new
requirements on offerors or contractors.
The rule does not impose any reporting
or recordkeeping requirements subject
to the Paperwork Reduction Act.

List of Subjects in 48 CFR Part 1871

Government Procurement.
Tom Luedtke,
Acting Associate Administrator for
Procurement.

Accordingly, 48 CFR Part 1871 is
amended as follows:

1. The authority citation for 48 CFR
Part 1871 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1)

PART 1871—MIDRANGE
PROCUREMENT PROCEDURES

2. Section 1871.204 is revised to read
as follows:

1871.204 Small business set-asides.

(a) Except as provided in paragraphs
(b) through (f) of this section, each
MidRange acquisition shall be reserved
exclusively for small business concerns.

(b) The requirement for small
business MidRange set-asides does not
relieve the buying office of its

responsibility to procure from required
sources of supply, such as Federal
Prison Industries, Industries for the
Blind and Other Severely Handicapped,
and multiple award Federal Supply
Schedule contracts.

(c) Procurements not conducted as
small business set-asides and under less
than full and open competition require
a Justification for Other than Full and
Open Competition pursuant to FAR Part
6.

(d) If the buying team procurement
member determines there is no
reasonable expectation of obtaining
offers from two or more responsible
small business concerns that will be
competitive in terms of market price,
quality, and delivery, the buying team
need not proceed with the small
business set-aside and may purchase on
an unrestricted basis utilizing MidRange
procedures. The buying team
procurement member shall document
the contract file with the reason for the
unrestricted procurement.

(e) Acquisitions required to be
conducted under Full and Open
Competition by the Small Business
Competitiveness Demonstration
Program, FAR subpart 19.10, will not be
set aside for small business.

(f) If the buying team proceeds with
the small business MidRange set-aside
and receives an offer from only one
responsible small business concern at a
reasonable price, the contracting officer
will normally make an award to that
concern. However, if the buying team
does not receive a reasonable offer from
a responsible small business concern,
the buying team procurement member
may cancel the small business set-aside
and complete the procurement on an
unrestricted basis utilizing MidRange
procedures. The buying team
procurement members shall document
in the file the reason for the unrestricted
purchase.

(9) Each model contract under a small
business MidRange set-aside shall
contain the clause at FAR 52.219-6,
Notice of Total Small Business Set-
Aside.

1871.401-6 [Amended]

3. In paragraph (a)(2) to section
1871.401-6, the word ‘‘shall” is revised
to read “may’’ and the citation “FAR
subpart 13.6” is revised to read “FAR
subpart 13.5”.

[FR Doc. 98-34316 Filed 12—28-98; 8:45 am)]

BILLING CODE 7510-01-P



Federal Register/Vol. 63, No. 249/ Tuesday, December 29, 1998/Rules and Regulations

71605

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Parts 800 and 831

Organization of the Board and
Accident/Incident Investigation
Procedures

AGENCY: National Transportation Safety
Board.

ACTION: Final rules.

SUMMARY: The Board is correcting minor
typographical errors and making other
non-substantive changes primarily to
update these rules to reflect the Board’s
current organization.

DATES: The new rules are effective
January 28, 1999.

FOR FURTHER INFORMATION CONTACT:
Jane F. Mackall, (202) 314-6080.

SUPPLEMENTARY INFORMATION: The
existing rules at parts 800 and 831
contain a small number of typographical
errors that, although likely mislead no
one, merit correction.! Other
amendments contained here reflect
recent organizational changes to
eliminate the Office of Administration,
consolidate the Offices of Public Affairs
and Government Affairs and include
family affairs matters in this office as
well, and to separate the Office of
Surface Transportation Safety into
modal offices for railroad, highway,
marine, and pipeline/hazardous
materials matters. As all the changes are
of agency organization only and none
has substantive effect on the public,
notice and comment are not necessary.

List of Subjects
49 CFR Part 800

Authority delegations, Organization
and functions.

49 CFR Part 831

Aviation safety, Highway safety,
Investigations, Marine safety, Pipeline
safety, Railroad safety.

Accordingly, 49 CFR Parts 800 and
831 are amended as follows:

PART 800—ORGANIZATION AND
FUNCTIONS OF THE BOARD AND
DELEGATIONS OF AUTHORITY

1. The Authority citation for Part 800
continues to read as follows:

Authority: Independent Safety Board Act
of 1974, as amended (49 U.S.C. 1101 et seq.);
Federal Aviation Act of 1958, as amended (49
U.S.C. 40101 et seq.).

1That is, (1) in §800.2, “was” should be “as;” (2)
in the Appendix to part 800, paragraph (b), “‘serial”
should be “aerial;” and in §831.11(a)(2), “actively”
should be ““activity.”

Section 800.2 is amended by revising
the introductory text, revising
paragraphs (b) through (j) and adding
paragraph (k)

§800.2 Organization.

The Board consists of five Members
appointed by the President with the
advice and consent of the Senate. One
of the Members is designated by the
President as Chairman with the advice
and consent of the Senate and one as
Vice Chairman. The Members exercise
various functions, powers, and duties
set forth in the Federal Aviation Act of
1958, as amended (49 U.S.C. 40101 et
seq.), and the Independent Safety Board
Act of 1974, as amended (49 U.S.C. 1101
et seq.). The Board is an independent
agency of the United States. More
detailed descriptions of the Board and
its work are contained in other parts of
this chapter VIII, notably parts 825, 830
through 835, and 840 through 850.
Various special delegations of authority
from the Board and the Chairman to the
staff are set forth in subpart B of this
part. The Board’s staff is comprised of
the following principal components:

* * * * *

(b) The Office of Government, Public,
and Family Affairs, which supplies the
Congress and Federal, State, and local
government agencies with information
regarding the Safety Board’s activities,
programs and objectives; supplies the
public, the transportation industry and
the news media with current, accurate
information considering the work,
programs, and objectives of the Board;
coordinates public and private
responsibilities, including aid to
survivors and families of accident
victims, in the wake of transportation
disasters. This Office maintains the 24-
hour Communications Center, which
assists in coordinating accident
notification and launch operations for
all modes and provides an off-hour base
for family assistance functions during
accident investigations.

(c) The Office of the General Counsel,
which provides legal advice and
assistance to the Board and its staff;
prepares Board rules, opinions and/or
orders, and advice to all offices on
matters of legal significance; and
represents the Board in judicial matters
to which the Board is a party or in
which the Board is interested.

(d) The Office of Administrative Law
Judges, which conducts all formal
proceedings arising under the Federal
Aviation Act of 1958, as amended,
including proceedings involving civil
penalties and suspension or revocation
of certificates, and appeals from actions
of the Federal Aviation Administration

Administrator in refusing to issue
airman certificates.

(e) The Office of Aviation Safety,
which conducts investigations of all
aviation accidents within the Board’s
jurisdiction; prepares reports for
submission to the Board and release to
the public setting forth the facts and
circumstances of such accidents,
including a recommendation as to the
probable cause(s); determines the
probable cause(s) of accidents when
delegated authority to do so by the
Board; initiates safety recommendations
to prevent future aviation accidents;
participates in the investigation of
accidents that occur in foreign countries
and involve U.S.-registered and/or U.S.-
manufactured aircraft; and conducts
special investigations into selected
aviation accidents involving safety
issues of concern to the Board.

(f) The Office of Railroad Safety,
which conducts investigations of
railroad accidents within the Board’s
jurisdiction; prepares reports for
submission to the Board and release to
the public setting forth the facts and
circumstances of such accidents,
including a recommendation as to the
probable cause(s); determines the
probable cause(s) of accidents when
delegated authority to do so by the
Board; initiates safety recommendations
to prevent future railroad accidents; and
conducts special investigations into
selected rail accidents involving safety
issues of concern to the Board.

(9) The Office of Highway Safety,
which conducts investigations of
highway accidents, including railroad
grade-crossing accidents, within the
Board’s jurisdiction; prepares reports for
submission to the Board and release to
the public setting forth the facts and
circumstances of such accidents,
including a recommendation as to the
probable cause(s); determines the
probable cause(s) of accidents when
delegated authority to do so by the
Board; initiates safety recommendations
to prevent future highway accidents;
and conducts special investigations into
selected highway accidents involving
safety issues of concern to the Board.

(h) The Office of Marine Safety, which
conducts investigations of marine
accidents within the Board’s
jurisdiction; prepares reports for
submission to the Board and release to
the public setting forth the facts and
circumstances of such accidents,
including a recommendation as to the
probable cause(s); determines the
probable cause(s) of accidents when
delegated authority to do so by the
Board; initiates safety recommendations
to prevent future marine accidents;
participates in the investigation of
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accidents that occur in foreign countries
and that involve U.S.-registered vessels;
and conducts special investigations into
selected marine accidents involving
safety issues of concern to the Board.

(i) The Office of Pipeline and
Hazardous Materials Safety, which
conducts investigations of pipeline and
hazardous materials accidents within
the Board’s jurisdiction; prepares
reports for submission to the Board and
release to the public setting forth the
facts and circumstances of such
accidents, including a recommendation
as to the probable cause(s); determines
the probable causes of accidents when
delegated authority to do so by the
Board; initiates safety recommendations
to prevent future pipeline and
hazardous materials accidents; and
conducts special investigations into
selected pipeline and hazardous
materials accidents involving safety
issues of concern to the Board.

(i) The Office of Research and
Engineering, which conducts research
and carries out analytical studies and
tests involving all modes, including
readouts of voice and date recorders,
flight path analysis and computer
simulation/animation, component
examination and material failure
analysis; conducts safety studies of
specific safety issues; performs
statistical analyses of transportation
accident and incident data; maintains
archival records of the Board’s accident
investigation and safety promotion
activities and supports public access to
these records; and administers the
Board’s information technology
infrastructure, including computer
systems, networks, databases, and
application software.

(k) The Office of Safety
Recommendations & Accomplishments,
which oversees the Board’s safety
recommendations program, including
the Board’s “MOST WANTED”
recommendations, and the Board’s
safety accomplishment program.

3. Section 800.24 is amended by
adding paragraph (j) to read as follows:

§800.24 Delegation to the General
Counsel.
* * * * *
(i) Dismiss late filed notices of appeal
and appeal briefs for lack of good cause.
4. Section 800.25 is amended by
revising the section heading and the
introductory text to read as follows:

§800.25 Delegation to the Directors of
Office of Aviation Safety, Office of Railroad
Safety, Office of Highway Safety, Office of
Marine Safety, and Office of Pipeline and
Hazardous Materials Safety.

The Board delegates to the Directors
of the Offices of Aviation, Railroad,

Highway, Marine, and Pipeline and
Hazardous Materials Safety, the
authority to:

* * * * *

5. Section 800.26 is revised to read as
follows:

§800.26 Delegation to the Chief, Public
Inquiries Branch.

The Board delegates to the Chief,
Public Inquiries Branch, the authority to
determine, initially, the withholding of
a board record from inspection or
copying, pursuant to part 801 of this
chapter.

6. A new section 800.28 is added to
read as follows:

§800.28 Delegation to the Chief Financial
Officer.

The Board delegates to the Chief
Financial Officer the authority to settle
claims for money damages of $2,500 or
less against the United States arising
under Section 2672 of 28 United States
Code (the Federal Tort Claims Act)
because of acts or omissions of Board
employees.

7. The Appendix to part 800 is
amended by revising paragraph (b)
introductory text to read as follows:

Appendix to Part 800—Request to the
Secretary of the Department of
Transportation To Investigate Certain
Aircraft Accidents

* * * * *

(b) the authority to be exercised
hereunder shall include the
investigation of all civil aircraft
accidents involving rotorcraft, aerial
application, amateur-built aircraft,
restricted category aircraft, and all fixed-
wing aircraft which have a certificated
maximum gross takeoff weight of 12,500
pounds or less except:

* * * * *

PART 831—ACCIDENT/INCIDENT
INVESTIGATION PROCEDURES

8. The Authority citation for Part 831
continues to read as follows:

Authority: Independent Safety Board Act
of 1974, as amended (49 U.S.C. 1101 et seq.);
Federal Aviation Act of 1958, as amended (49
U.S.C. 40101 et seq.).

9. Section 831.3 is revised to read as
follows:

§831.3 Authority of Directors..

The Directors, Office of Aviation
Safety, Office of Railroad Safety, Office
of Highway Safety, Office of Marine
Safety, and Office of Pipeline and
Hazardous Materials Safety, subject to
the provisions of §831.2 and part 800 of
this chapter, may order an investigation
into any accident or incident.

10. Section 831.11 is amended by
revising paragraph (a)(2) to read as
follows:

§831.11 Parties to the investigation.

(a) * K *

(2) Participants in the investigation
(i.e., party representatives, party
coordinators, and/or the larger party
organization) shall be responsive to the
direction of Board representatives and
may lose party status if they do not
comply with their assigned duties and
activity proscriptions or instructions, or
if they conduct themselves in a manner
prejudicial to the investigation.

* * * * *

Issued in Washington, DC this 18th day of

December, 1998.

Jim Hall,

Chairman.

[FR Doc. 98-34092 Filed 12-28-98; 8:45 am]
BILLING CODE 7533-01-M

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 835
Testimony of Board Employees

AGENCY: National Transportation Safety
Board.

ACTION: Final rule.

SUMMARY: The Board is modifying rules
regarding the testimony of Board
employees to clarify and codify existing
policies.

DATES: The new rules are effective
January 28, 1999.

FOR FURTHER INFORMATION CONTACT: Jane
F. Mackall, (202) 314-6080.

SUPPLEMENTARY INFORMATION: The
amendments made here are intended
primarily to answer questions that often
arise: regarding the use of Board reports
in litigation; regarding the scope of
permissible testimony; regarding
procedures and policies in criminal
matters; and regarding testimony of
current Board employees concerning
their activities before joining the Safety
Board. Because these rule changes affect
only rules of agency organization,
procedure, or practice, notice and
comment procedures are not required
and are not provided here. 5 U.S.C.
553(b)(B).

List of Subjects in 49 CFR Part 835

Courts, Government employees.

Accordingly, 49 CFR Part 835 is
amended as follows:
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PART 835—TESTIMONY OF BOARD
EMPLOYEES

1. The Authority citation for Part 835
is revised to read as follows:

Authority: 5 U.S.C. 301; Independent
Safety Board Act of 1974, as amended (49
U.S.C. 1101 et seq.).

2. Section 835.1 is revised to read as
follows:

§835.1 Purpose.

This part prescribes policies and
procedures regarding the testimony of
employees of the National
Transportation Safety Board (Board) in
suits or actions for damages and
criminal proceedings arising out of
transportation accidents when such
testimony is in an official capacity and
arises out of or is related to accident
investigation. The purpose of this part is
to ensure that the time of Board
employees is used only for official
purposes, to avoid embroiling the Board
in controversial issues that are not
related to its duties, to avoid spending
public funds for non-Board purposes, to
preserve the impartiality of the Board,
and to prohibit the discovery of opinion
testimony.

3. Section 835.2 is revised to read as
follows:

§835.2 Definitions.

Accident, for purposes of this part
includes “incident.”

Board accident report means the
report containing the Board’s
determinations, including the probably
cause of an accident, issued either as a
narrative report or in a computer format
(“briefs” of accidents). Pursuant to
section 701(e) of the Federal Aviation
Act of 1958 (FA Act), and section 304(c)
of the Independent Safety Board Act of
1974 (49 U.S.C. 1154(b)) (Safety Act), no
part of a Board accident report may be
admitted as evidence or used in any suit
or action for damages growing out of
any matter mentioned in such reports.

Factual accident report means the
report containing the results of the
investigator’s investigation of the
accident. The Board does not object to,
and there is no statutory bar to,
admission in litigation of factual
accident reports. In the case of a major
investigation, group chairman factual
reports are factual accident reports.

4. Section 835.3 is amended by
adding paragraphs (c) through (f) to read
as follows:

§835.3 Scope of permissible testimony.
* * * * *

(c) Board employees may testify about
the firsthand information they obtained
during an investigation that is not

reasonably available elsewhere,
including observations recorded in their
own factual accident reports. Consistent
with the principles cited in §835.1 and
this section, Board employees are not
authorized to testify regarding other
employee’s reports, or other types of
Board documents, including but not
limited to safety recommendations,
safety studies, safety proposals, safety
accomplishments, reports labeled
studies, and analysis reports, as they
contain staff analysis and/or Board
conclusions.

(d) Briefs of accidents may be released
in conjunction with factual accident
reports. Nevertheless, they are not part
of those reports and are not to be
admitted in evidence or used in a
deposition approved under this part.

(e) Not all material in a factual
accident report may be the subject of
testimony. The purpose of the factual
accident report, in great part, is to
inform the public at large, and as a
result the factual accident report may
contain information and conclusions for
which testimony is prohibited by this

art.
P (F) No employee may testify in any
matter absent advance approval by the
General Counsel as provided in this
part.

5. Section 835.4 is amended by
revising paragraph (a) to read as follows:

§835.4 Use of reports.

(a) As a testimonial aid and to refresh
their memories, Board employees may
use copies of the factual accident report
they prepared, and may refer to and cite
from that report during testimony.

* * * * *

6. Section 835.5 is amended by
revising the section heading and
paragraphs (a), (c) and (d) to read as
follows:

§835.5 Manner in which testimony is
given in civil litigation.

(a) Testimony of Board employees
with unique, firsthand information may
be made available for use in civil
actions or civil suits for damages arising
out of accidents through depositions or
written interrogatories. Board
employees are not permitted to appear
and testify in court in such actions.

* * * * *

(c) Board employees are authorized to
testify only once in connection with any
investigation they have made of an
accident. Consequently, when more
than one civil lawsuit arises as a result
of an accident, it shall be the duty of
counsel seeking the employee’s
deposition to ascertain the identity of all
parties to the multiple lawsuits and
their counsel, and to advise them of the

fact that a deposition has been granted,
so that all interested parties may be
afforded the opportunity to participate
therein.

(d) Upon completion of the deposition
of a Board employee, the original of the
transcript will be provided the deponent
for signature and correction, which the
Board does not waive. A copy of the
transcript of the testimony and any
videotape shall be furnished, at the
expense of the party requesting the
deposition, to the Board’s General
Counsel at Washington, DC
headquarters for the Board’s files.

7. Section 835.6 is revised to read as
follows:

§835.6 Request for testimony in civil
litigation.

(a) A written request for testimony by
deposition or interrogatories of a Board
employee relating to an accident shall
be addressed to the General Counsel,
who may approve or deny the request
consistent with this part. Such request
shall set forth the title of the civil case,
the court, the type of accident (aviation,
railroad, etc.), the date and place of the
accident, the reasons for desiring the
testimony, and a showing that the
information desired is not reasonably
available from other sources.

(b) Where testimony is sought in
connection with civil litigation, the
General Counsel shall not approve it
until the factual accident report is
issued (i.e., in the public docket). In the
case of major accident investigations
where there are multiple factual reports
issued and testimony of group chairmen
is sought, the General Counsel may
approve depositions regarding
completed group factual reports at any
time after incorporation of the report in
the public docket. However, no
deposition will be approved prior to the
Board’s public hearing, where one is
scheduled or contemplated. The General
Counsel may approve a deposition in
the absence of a factual accident report
when such a report will not be issued
but all staff fact-finding is complete.

(c) The General Counsel shall attach
to the approval of any deposition such
reasonable conditions as may be
deemed appropriate in order that the
testimony will be consistent with
§835.1, will be limited to the matters
delineated in §835.3, will not interfere
with the performance of the duties of
the employee as set forth in §835.5, and
will otherwise conform to the policies of
this part.

(d) A subpoena shall not be served
upon a Board employee in connection
with the taking of a deposition in civil
litigation.
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8. Section 835.7 is revised to read as
follows:

§835.7 Testimony of former Board
employees.

It is not necessary to request Board
approval for testimony of a former
Board employee, nor is testimony
limited to depositions. However, the
scope of permissible testimony
continues to be constrained by all the
limitations set forth in §835.3 and
§835.4.

9. Section 835.8 is revised to read as
follows:

§835.8 Testimony by current Board
employees regarding prior activity.

Any testimony regarding any accident
within the Board’s jurisdiction, or any
expert testimony arising from
employment prior to Board service is
prohibited absent approval by the
General Counsel. Approval shall only be
given if testimony will not violate
§835.1 and §835.3, and is subject to
whatever conditions the General
Counsel finds necessary to promote the
purposes of this part as set forth in
§835.1 and §835.3.

10. Section 835.9 is revised to read as
follows:

§835.9 Procedurein the event of a
subpoenain civil litigation.

(a) If the Board employee has received
a subpoena to appear and testify in
connection with civil litigation, a
request for his deposition shall not be

approved until the subpoena has been
withdrawn.

(b) Upon receipt of a subpoena, the
employee shall immediately notify the
General Counsel and provide all
information requested by the General
Counsel.

(c) The General Counsel shall
determine the course of action to be
taken and will so advise the employee.

11. Section 835.10 is added to read as
follows:

§835.10 Testimony in Federal, State, or
local criminal investigations and other
proceedings.

(a) As with civil litigation, the Board
prefers that testimony be taken by
deposition if court rules permit, and
that testimony await the issuance of the
factual accident report. The Board
recognizes, however, that in the case of
coroner’s inquests and grand jury
proceedings this may not be possible.
The Board encourages those seeking
testimony of Board employees to contact
the General Counsel as soon as such
testimony is being considered.
Whenever the intent to seek such
testimony is communicated to the
employee, he shall immediately notify
the General Counsel.

(b) In any case, Board employees are
prohibited from testifying in any civil,
criminal, or other matter, either in
person or by deposition or
interrogatories, absent advance approval
of the General Counsel. The Board

discourages the serving of a subpoena
for testimony but, if issued, it should be
served on the General Counsel, rather
than the employee.

(c) If permission to testify by
deposition or in person is granted,
testimony shall be limited as set forth in
§835.3. Only factual testimony is
authorized; no expert or opinion
testimony shall be given.

12. Section 835.11 is added to read as
follows:

§835.11 Obtaining Board accident reports,
factual accident reports, and supporting
information.

It is the responsibility of the
individual requesting testimony to
obtain desired documents. There are a
number of ways to obtain Board
accident reports, factual accident
reports, and accompanying accident
docket files. Our rules at parts 801 and
837 of this chapter explain our
procedures, as will our web site, at
www.ntsb.gov. Or, you may call our
Public Inquiries Branch, at (800) 877—
6799. Documents will not be supplied
by witnesses at depositions, nor will
copying services be provided by
deponents.

Issued in Washington, DC this 17th day of
December, 1998.

Jim Hall,

Chairman.

[FR Doc. 98-34091 Filed 12-28-98; 8:45 am]
BILLING CODE 7533-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1260

Miscellaneous Revisions to the NASA
Grant and Cooperative Agreement
Handbook, Section A, Management
Fee

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Proposed rule.

SUMMARY: This is a proposed rule to
revise the NASA Grant and Cooperative
Agreement Handbook to specify that for
all awards of new grants and
cooperative agreements and
modifications of existing grants and
cooperative agreements, management
fee shall not be permitted.

EFFECTIVE DATE: Comments should be
submitted on or before March 1, 1999.

ADDRESSES: Interested parties should
submit written comments to Steve
Miley, NASA Headquarters, Office of
Procurement, Analysis Division (Code
HC), Washington, DC 20546. Comments
may also be submitted by e-mail to
steve.miley@hq.nasa.gov.

FOR FURTHER INFORMATION CONTACT:
Steve Miley, (202) 358-0493.

SUPPLEMENTARY INFORMATION:
Background

A September 30, 1998, NASA Office
of Inspector General (OIG) report
questioned NASA's practice of awarding
management fee on certain cooperative
agreements. Management fee has been
provided on less than 1 percent of
NASA grants and cooperative
agreements. For all types of funding
instruments, the recipient of Federal
funds is entitled to be reimbursed only
those costs which are allowable under
the cost principles that are applicable to
the particular recipient. Therefore,
management fee is not appropriate to
the extent that it includes unallowable
costs.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
because currently less than 1percent of
recipients of NASA grants and
cooperative agreements have received
management fee. The proposed rule
does not impose any reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act.

List of Subjects in 14 CFR Part 1260

Grants programs—science and
technology.
Tom Luedtke,

Acting Associate Administrator for
Procurement.

Accordingly, 14 CFR Part 1260 is
proposed to be amended as follows:

PART 1260—GRANTS AND
COOPERATIVE AGREEMENTS

1. The authority citation for 14 CFR
Part 1260 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

2.1n §1260.10, paragraph (b)(1)(iv) is
added to read as follows:

§1260.10 Proposals.

* * * * *

(b) * ok k

(1) * * *

(iv) Management fee. Recipients of
grants and cooperative agreements are
entitled to be reimbursed only those
costs which are allowable according to
applicable cost principles (see
§1260.127). Accordingly, for new
awards or modifications of grants and
cooperative agreements, management
fee shall not be paid.

* * * * *

[FR Doc. 98-34317 Filed 12—-28-98; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-106902-98]
RIN 1545-AWO08

Consolidated Returns—Consolidated
Overall Foreign Losses and Separate
Limitation Losses

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
notice of proposed rulemaking by cross-
reference to temporary regulations; and
notice of public hearing.

SUMMARY: This document contains
proposed consolidated return
regulations relating to the treatment of
overall foreign losses and separate
limitation losses in the computation of
the foreign tax credit limitation. The
proposed rules are necessary to modify
existing guidance with respect to overall
foreign losses and to provide guidance
with respect to separate limitation
losses. These proposed regulations
affect consolidated groups that compute
the foreign tax credit limitation or that
dispose of property used in a foreign
trade or business. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written comments must be
received by February 10, 1999. Outlines
of oral comments to be discussed at the
public hearing scheduled for 10 a.m. on
February 17, 1999, must be received by
January 27, 1999.

ADDRESSES: Send submissions to
CC:DOM:CORP:R (REG-106902-98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
5 p.m. to: CC:DOM:CORP:R (REG—
106902-98), Courier s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the *“Tax Regs’ option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax___ regs/comments. html. The public
hearing will be held in room 2615,
Internal Revenue Building, 1111
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Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations in general,
Trina Dang of the Office of Associate
Chief Counsel (International), (202)
622-3850; concerning submissions of
comments, the hearing, and/or to be
placed on the building access list to
attend the hearing, LaNita Van Dyke,
(202) 622-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224. Comments on
the collection of information should be
received by March 1, 1999. Comments
are specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the Internal Revenue
Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information in this
proposed regulation is in §1.1502—
9(c)(2)(iv). This information is required
to help the Internal Revenue Service
monitor compliance with the provisions
of the proposed regulations and to
ensure that taxpayers use consistent
asset valuations in applying the
proposed regulations. This information
will be used for tax administration
purposes. The collection of information
is mandatory. The likely respondents
are business or other for-profit
institutions.

Estimated total annual reporting
burden: 3,000 hours.

Estimated average annual burden per
respondent: 1.5 hours.

Estimated number of respondents:
2,000.

Estimated annual frequency of
responses: on occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained so long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
consolidated return regulations under
section 1502 of the Internal Revenue
Code. The regulations provide guidance
concerning the application of the overall
foreign loss (OFL) and separate
limitation loss (SLL) rules of section
904(f) in the context of a consolidated
group.

On January 12, 1998, the IRS and
Treasury published in the Federal
Register (TD 8751, 63 FR 1740)
temporary regulations modifying the
rules governing the absorption of certain
tax attributes, including OFL accounts
and foreign tax credit carryovers and
carrybacks. The temporary regulations
eliminated the limitation on OFL
recapture and foreign tax credit
utilization with respect to separate
return limitation years (SRLYs). As
explained in the preamble to those
temporary regulations, one reason for
the repeal of the SRLY limitation for the
foreign tax credit attributes was the
conceptual and practical difficulty of
measuring a member’s contribution to a
group’s ability to absorb these attributes
in light of foreign tax credit provisions
that allocate interest expense and
certain other expenses (and
intercompany interest income) of a
member based upon the entire group’s
assets or activities. The preamble to
those regulations noted that these
expense allocation provisions also
create similar problems with respect to
the notional account method of
apportioning OFL accounts to a member
ceasing to be a member of a group and
stated that the IRS and Treasury
expected to modify these rules in the
near future.

Overview

The proposed regulations modify the
existing regulations under §1.1502-9,
which were promulgated in 1987 (the
1987 regulations). The 1987 regulations
are proposed to be amended in three
major respects: the notional account
method for apportioning OFL accounts
to a departing member is replaced by an
asset-based allocation method, the
interaction between the intercompany
transaction rules and the disposition
rules of section 904(f)(3) and (5)(F) is
simplified and refined, and guidance is
provided concerning the computation of
a group’s SLLs (whereas the 1987
regulations addressed only OFLSs).

The 1987 regulations allocated an
OFL account to a departing member
based upon the member’s “notional”
OFL account. A separate notional
account was established for each
member of a group that contributed to
a consolidated OFL account. The
accounts were adjusted annually. A
member was considered to have
contributed to a group’s OFL account if
the member had an overall foreign loss
(deductions allocated against foreign-
source income exceeded foreign-source
gross income) in a year in which the
group added to its consolidated OFL
account.

At the time the 1987 regulations were
being drafted, however, Congress
substantially changed the rules for
allocating interest expense in the Tax
Reform Act of 1986. Congress believed
that corporations were borrowing in
ways designed to inappropriately
minimize the amount of interest
expense allocated against foreign-source
income, thus inflating the amount of
foreign-source income that could be
sheltered from U.S. tax by foreign tax
credits. In the case of an affiliated
group, Congress was concerned that
interest expense allocation could be
manipulated by placing the borrowing
function in group members with no
foreign assets, while diverting available
equity in the group to members with
substantial foreign assets. Congress
therefore enacted section 864(e), which
requires an affiliated group to allocate
interest expense of each member as if all
such members were a single
corporation. Under this rule, although
the borrowing corporation incurs the
interest expense, that expense is
allocated among U.S. and foreign
income based upon the assets of the
group as a whole. (Group-based expense
allocation is also required for research
and experimental expenditures under
section 864(f) and expenses not directly
allocable to specific income under
section 864(e)(6).)
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Due in large measure to these group-
based expense allocation provisions, the
notional account method can result in a
member taking from a group an OFL or
SLL account that is unrelated to either
the member’s activities or future
income. For example, assume that P
holds all the stock of S and S holds all
the stock of R. P, S, and R file a
consolidated return. P has no assets
other than the stock of S. S’s operations
are foreign and R’s operations are
entirely domestic. S s assets have a tax
book value of $600 and R s assets have
a tax book value of $400. S is entirely
equity financed, but R borrows funds
from an unrelated lender. S earns $100
foreign-source income and incurs $100
of foreign-allocated expense. R earns
$200 U.S.-source income and incurs
$100 of interest expense. Under section
864(e)(1) and §1.861-11T, the $100 of
interest expense is allocated to R s U.S.
and foreign-source gross income based
upon the assets of the group as a whole.
Thus R, with no foreign operations, is
treated as having a $60 foreign loss (no
foreign income and $60 foreign
expense), but S, the only member with
foreign operations, does not have a
foreign loss. R’s notional OFL account
would thus be $60 (100 percent of the
consolidated OFL account) and, if R left
the group, R would take the entire
consolidated OFL account with it. The
group, however, would retain the
foreign assets and the OFL account
might never be recaptured.

As described in more detail below,
the proposed regulations do not apply
the notional account approach, but
instead apportion accounts to a
departing member based upon the
member’s share of the group’s foreign
assets that produce foreign-source
income that would be subject to
recapture. The new approach does not
attempt to measure a member’s
“‘contribution’ to the group’s
consolidated account; rather, the asset
approach associates an OFL or SLL
account with a member s foreign assets
that produce income subject to
recapture and measures each member’s
share of the group OFL or SLL account
based upon the member’s share of these
assets. This approach is more in keeping
with the interest allocation provisions
for affiliated groups enacted in 1986.

The proposed regulations also modify
the interaction between section 904(f)
and the intercompany transaction rules
of §1.1502-13. Under the 1987
regulations, a consolidated OFL account
could trigger gain recognition with
respect to an otherwise tax-free
intercompany transaction (such as a
member’s contribution under section
351 to another member of the group)

that is a disposition subject to section
904(f)(3) or (5)(F). This gain recognition
could occur even though the gain would
not be taken into account currently
under § 1.1502—13. Because the gain is
not taken into account, however, the
consolidated OFL account is not
reduced. Since the consolidated OFL
account is not reduced, it can continue
to recharacterize foreign-source income
or trigger gain recognition with respect
to subsequent dispositions subject to
section 904(f)(3) or (5)(F). This regime
thus has the potential to multiply the
effects of a consolidated OFL account.
This rule was necessary under the
notional account system of apportioning
OFL accounts to a departing member
because otherwise a member with a
notional OFL account could contribute
appreciated foreign assets to a new
subsidiary, and the new subsidiary
could then leave the group
unencumbered by the OFL account,
contrary to the purpose of section
904(f)(3). As described in more detail
below, the proposed regulations ease the
section 904(f)(3) and (5)(F) disposition
rules in the case of intercompany
transactions.

Finally, the proposed regulations
provide computational rules and
nomenclature for SLLs as well as OFLs.
Because the regulations issued in 1987
were actually drafted prior to the
enactment of the SLL rules in 1986, the
1987 regulations provide rules only for
OFLs, although rules for SLLs could be
derived by analogy.

Explanation of Provisions

The proposed regulations do not
provide comprehensive guidance under
section 904(f) and address only
particular section 904(f) issues that arise
in the context of a consolidated group.
The proposed regulations must be read
in conjunction with general guidance
under section 904(f), such as Notice 89—
3(1989-1 C.B. 623).

Proposed §1.1502-9(b)(1) through (4)
provides computational rules for
consolidated OFL and SLL accounts.
Generally, a group applies section 904(f)
on a group-wide basis. Thus, it nets
together all members’ income and losses
from the same separate limitation
income category (or basket) to determine
its consolidated separate limitation
income or loss for the basket. Pursuant
to section 904(f)(5), the group then nets
any consolidated separate limitation
loss for a basket (a loss basket) against
consolidated separate limitation income
for all other baskets (the income baskets)
on a proportionate basis. Such netting
creates a consolidated SLL account (a
CSLL account) for the loss basket with
respect to one or more income baskets.

The group then nets any remaining
consolidated separate limitation loss for
a loss basket against its U.S.-source
income. Such netting creates a
consolidated OFL account (a COFL
account) for the loss basket. The group
recaptures a COFL or CSLL account as
required by section 904(f).

Proposed § 1.1502—-9(b)(5) addresses
the interaction between section 904(f)
and the intercompany transaction rules.
In the case of an intercompany
transaction in which gain is recognized
but not currently taken into account, the
gain is treated as subject to section
904(f)(3) or (5)(F) only when taken into
account under § 1.1502—13, to the extent
of the COFL or CSLL account existing at
that time. In the case of an
intercompany transaction in which gain
is not recognized (such as a section 351
contribution), section 904(f) will not
trigger gain recognition.

Proposed §1.1502-9(c) provides rules
for members becoming or ceasing to be
members of a group. Consistent with the
temporary regulations issued in January
1998, and modified in March 1998 and
in temporary regulations published
elsewhere in this issue of the Federal
Register, a member that enters a group
with an OFL or SLL account adds this
account to the consolidated account,
without any SRLY limitation. A
departing member takes a portion of the
group’s COFL and CSLL accounts based
upon the member’s share of the group’s
assets that generate income subject to
recapture (i.e., assets that generate
income in the same basket as the loss
basket). The proposed regulations rely
on the characterization principles of
8§1.861-9T(g)(3) and 1.861-12T to
identify the member s share of assets
that generate foreign-source income
subject to recapture in each basket. The
value of the foreign assets is determined
under the asset valuation rules of
§1.861-9T(g)(1) and (2) using either tax
book value or fair market value under
the method chosen by the group for
purposes of interest apportionment as
provided in §1.861-9T(g)(1)(ii).
Although actual market values generally
provide a better means of apportioning
accounts than tax book values (since
market values more accurately represent
the projected future earnings of an
asset), apportionment based upon tax
book value is permitted in the interest
of administrative convenience. For
groups using tax book value, however,
an upper limitation is placed upon a
member’s share of the consolidated
accounts to prevent extreme situations
in which disparities between tax book
value and fair market value could result
in the removal of excessive OFL or SLL
accounts from the group. The proposed
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regulations provide an anti-abuse rule
that is designed to prevent taxpayers
from manipulating the COFL and CSLL
account apportionment rules to achieve
results inconsistent with the purpose of
the OFL and SLL rules.

Proposed § 1.1502-9(c)(2)(i) provides
that a group apportions COFL and CSLL
accounts to a departing member only
after the group makes the annual
additions or reductions to the accounts
to reflect current-year foreign-source
income or loss. To the extent this rule
conflicts with the ordering rules of
§1.904(f)-1(e)(1), the proposed rule,
when finalized, is intended to supersede
the existing regulations.

Proposed Effective Dates

These regulations are proposed to
apply to consolidated return years for
which a return is due after the date final
regulations are published in the Federal
Register. However, § 1.1502-9(b)(5)
(intercompany transactions) is not
applicable for intercompany
transactions that occur before January
28, 1999. Also, §1.1502-9(c)(2)
(apportionment of consolidated account
to departing member) is not applicable
for members ceasing to be members of
a group before January 28, 1999.

Election To Defer Repeal of SRLY
Limitation

Temporary regulations published
elsewhere in this issue of the Federal
Register permit consolidated groups to
elect to continue to apply the SRLY
limitation for overall foreign loss
accounts for consolidated years
beginning before January 1, 1998, as
announced in Notice 98-40 (1998-35
I.R.B. 7). The text of those temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the temporary regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory impact analysis is not
required. It is hereby certified that these
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that
these regulations principally affect
corporations filing consolidated federal
income tax returns that have overall
foreign losses or separate limitation
losses. Available data indicates that
many consolidated return filers are large
companies (not small businesses). In
addition, the data indicates that an
insubstantial number of consolidated

return filers that are smaller companies
have overall foreign losses or separate
limitation losses. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments that are submitted
timely to the IRS (a signed original and
eight (8) copies). In particular, the IRS
and Treasury request comments on the
clarity of the proposed rules and how
they may be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for February 17, 1999, beginning at 10
a.m. in room 2615 of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the 10th Street entranc